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Trial courts may take on patent cases
By Patricia Manson 
Law Bulletin staff writer

MILWAUKEE — Litigants would be
getting a two-for-one deal under a propos-
al to give patent cases only to those feder-
al trial judges who have volunteered to
take them on, according to Chief U.S.
District Judge James F. Holderman of the
Northern District of Illinois.

Holderman on Tuesday said he supports
a proposed pilot program that would pro-
vide extra training as well as the assistance
of law clerks with a background in techni-
cal matters for judges who ask that patent
matters be included on their dockets.

Holderman said the additional education
would help these judges grapple with the
technological and scientific issues that can
arise in patent disputes.

But the fact that these judges would
continue to hear other types of cases
would guard against the danger — faced by
anyone serving on a specialized court — of
becoming insulated, Holderman said.

“It allows both the benefits of getting a
generalist judge and a judge with enhanced
expertise, all in the same person,’’
Holderman said during a panel discussion
titled “Patent Litigation Reform in the
Courts and Congress.’’

But attorney Kristin Graham Noel of
Madison, Wis., suggested that such judges
might not offer the benefits that their pro-
ponents believe.

“I would play devil’s advocate and say
that having generalists generally is a good
thing,’’ Noel said.

Noel questioned how having judges
with special training preside over patent
cases would advance patent law.

“It’s not voodoo,’’ she said. “What is
complicated is probably the underlying
technology and science, and perhaps a spe-
cial master with training in a particular sci-
ence can equip the judges with that exper-
tise.’’

The panel discussion was conducted
during the joint meeting of the 7th Circuit
Judicial Conference and the 7th Circuit Bar
Association.

Others serving on the panel were
Chicago attorney Meredith Martin Addy
and Professor Matthew Sag of DePaul
University College of Law.

Following the program, Holderman said

district court judges would still be “the old
generalist judges’’ if the pilot program
becomes a reality.

“We’ll still be handling those criminal
cases. We’ll still be handling the civil rights
cases, the employment discrimination
cases, the antitrust cases,’’ Holderman
said. “But we will have enhanced exper-
tise.’’

Two judges serving on the federal bench
in Chicago returned a split opinion on the
idea of having only volunteers preside over
patent cases.

“I’m not crazy about it,’’ District Judge
Charles P. Kocoras said.

Kocoras said there was no reason to
think that district judges are unable to han-
dle any kind of case that is thrown at them.

And having only a subset of judges han-
dle patent cases would interfere with the
system of randomly assigning cases —
“We should all take the luck of the draw’’
— and could lead to further specialization
of Article III judges, according to Kocoras.

“In some ways, it opens up the door for
the argument that other types of cases
should be subject to special assignment,’’
he said.

But U.S. District Judges James B.
Moran had a more favorable view of
reserving patent cases for those judges
who want them.

“I think it’s a good idea,’’ Moran said. “I
know there are some judges who just
absolutely hate patent cases and in those
circumstances both the judge and the liti-
gants are better off if the judge doesn’t
hear the case.’’

Moran himself said he would volunteer
for service in patent cases.

But he made it clear that there was a
category of cases he considered to consti-
tute hardship duty.

“I do think having judges over 50 handle
computer software issues may be a viola-
tion of due process,’’ said Moran, who
turns 77 next month.

Proposed legislation would create a 10-
year pilot program in which trial judges in
certain federal districts would be given the
option of volunteering to hear cases relat-
ed to patents or plant variety protection.

Cases involving such matters would
first be randomly assigned to any district
judge.

If that judge declines to hear the case,
the case would then be randomly assigned
to one of the judges who volunteered to
take on patent and plant variety protection
matters.

At least $5 million would be appropriat-
ed each year to provide those judges with
extra training and with the help of law
clerks with expertise in technical matters.

The program would be conducted in at
least five district courts in at least three
different judicial circuits.

The courts would be among the 15 with
the highest number of patent and plant
variety cases on their dockets.

In addition to the Northern District of
Illinois, districts with a high volume of
such cases include the Southern District of
California and the Southern District of
New York.

The legislation was introduced by U.S.
Rep. Darrell E. Issa, R-Calif.

The measure, H.R. 34, passed the
House and is now pending in the Senate
Judiciary Committee.

Following Tuesday’s panel discussion,
Holderman said the idea of allowing a
judge to reject a case assigned to him or
her at random was not new.

Federal judges on senior status already
have that option, Holderman said.

“And so it really is not anything that’s
tremendously momentous, but I believe it
would assist the patent bar,’’ Holderman
said of the proposed legislation.

Holderman called for such a system in
“The Patent Litigation Predicament in the
United States,’’ an article he recently
wrote in collaboration with a law clerk,
Halley Guren.

“The designated judge, armed with addi-
tional training, would be able to better
understand the technological issues and the
nuances associated with the advancements
in technology without isolating litigants at
the trial level in a forum apart from other lit-
igation matters,’’ Holderman wrote. “These
designated judges would thus continue to
be a part of the traditional jurisprudence in
the United States, encouraging cross-polli-
nation among different areas of law and pro-
tecting against the balkanization of areas of
law.’’

Reprinted with permission from Law Bulletin Publishing Company.



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (Adobe RGB \0501998\051)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


