Deportment Does Métter: A review of Battered VWWomen in the Courtroom: The Power of Judicia
Response by James Ptacek

By AndreaD. Lyon

“ Ms. X, | want you to know that | am not just finding you not guilty here. Thereisno question
in my mind that you are the victim, not your husband. If you were to look at the “ wheel of
control” that the battered women’s shelter here hands out, every characteristic which describes
a batterer totally fits your husband. In fact, they could just put his pictureright herein the
center of it. You are not guilty Ms. X, you did nothing wrong.” 2

When the Michigan Clinical Law Program students who tried Ms. X’ s case won the acquittal
for our client, she was very happy. Not only was she happy to have been acquitted of the domestic
violence charge, but it mattered to her, deeply, that the trid judge believed her, when the police had
not. It mattered to her immeasurably that the tria judge saw her not just as not guilty, but as wrongly
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2 Finding of Judge John B. Callins, district judgein Y psilanti Michigan District Court 14B,
acquitting Ms. X of domestic violence. She had been charged as the only defendant despite the fact
that her husband had been abusing her for years, and she findly had stopped cdling the police after they
would not prosecute a spousd rape. Ms. X was represented by the Michigan Clinical Law Program,
and two of the authors students tried her case, including finding and presenting expert testimony that she
was a battered woman. The remarks above are a portion of what Judge Collins said to our client as he
acquitted her.



accused.?

It isthis essentid truth that James Ptacek illugtrates so well in his book; how important the
words and demeanor of ajudge are epecidly in circumstances of emotiond turmoail like domestic
violence. Thismay seem like an axiomdtic truth; of course how ajudge behaves, how she carries
hersdf, how she speaks matters. However common sense this may seem, it is not something that the
judicid system pays much attention to. When various bar associations evauate judges who are running
for election or retention they may ask about “judicid temperament”, but what does that redlly mean?

Unfortunately, though, this book does both more and lessthan it ought to. Because it attempts
to spesk to alot of issues Ptacek isill-equipped or inclined to handle in depth, it fails as a cohesive
book. Thisisashame because the ingghtsthat it does have, are redlly worth reading, especidly if this
book is directed at the judiciary.

The firgt haf of the book isan overview of domedtic violence, its higtory, problems of
economics and race and gendered politics. Whileit is good to introduce the subject, and not to ignore
such pernicious issues as race, the first four chapters of this book should have been either more or less.
That is, ether these subjects should have been dedlt with in more depth and with some support, or
there should have been one chapter to introduce the parameters of the problem and then move to the
reason for writing thisbook. For example, while Ptacek is brave enough to brace the issue of race and
how racism impacts on the issues of domegtic violence, his concluson that women of color are less
likely to cal the police because of fear of mistreatment by the police® is belied by his own data showing
that the largely white population of the Quincy court were less likely to cdl the police than the largely
minority populaion emanating from the Dorchester courthouse®  Thisis not to denigrate the fact that
Ptacek iswilling to talk about race and class, the palitics of ignoring their impact and the politics of
speaking about it too.

One problem that is not addressed in this book, though, is Ptacek’ s immediate assumption that
al of testimony and statements supporting the requests for orders of protection were true, and that there
was no such thing as an “innocent” respondent. Thereis no placein Ptacek’ sworld for the
presumption of innocence. In fact he says so when he cdlsit “evil” to think that awoman might lie
about theseissues® Whileit isimportant that the presumption in a hearing on arequest for a protective
order go to the person requesting it (at least temporarily), the fact that ajudge or other officia congders
it possible that the system might be used manipulatively does not make her sexigt or insendtive. One of

3 Ms. X has occasiondly been in touch with me since that acquiittal -- she is divorced now,
finishing school (which her husband had not wanted her to attend) and working. She has commented
that the judge s remarks made her understand that she wasn't abad person, that remembering that has
“kept her going.”

4 Ptacek, James. Battered WWomen in the Courtroom: The Power of Judicid Response.
Northeastern University Press, Boston, Massachusetts. 1999 at p. 13, 14.

°1d. At p. 144 -- women from Dorchester had called the police prior to seeking arestraining
order 90% of the time, those from Quincy 65% of the time.

51d. a p.70



the mogt difficult things about being ajudge isto be prepared to bdieve and dishdieve a the sametime;
that isto truly be willing to cast asde presumptions and preudices that we dl carry with us.

What Ptacek does extremely well though appear in the heart of the work he has done
contained primarily in chapters five through eight -- the second haf of the book. In those
chapters Ptacek compares what a judge actualy does in response to requests for protective orders
with what he or she appears to be doing in the context of hearing domestic violence restraining order
requests’. While most judges are inclined to grant protection orders, a least temporarily, it isn't just
what they do but how they do it that matters. And thisisthe centrd, and very important message of this
book.

The public in Massachusetts became interested in the area of judicia demeanor as a result of
the Nigro case. In March of 1986 Pamela Dunn Nigro went to court to get arestraining order against
her husband, only six weeks after her wedding, telling the court that she felt a prisoner in her own home,
that her husband was choking her and had threatened to kill her should she ever leave him.2 While
Judge Paul P. Hefferman did grant her arestraining order, he was demeaning to her when she later
came into court asking for a police officer to escort her to her gpartment so she could gather her things.
Her husband was in court when Judge Hefferman chastised her, telling her that the court essentialy had
better things to do, that the matter was “trivid” and that Mrs. Nigro should “act like an adult.” ° The
judge even chastised both the ditrict attorney’ s office representative and the police officer (who was
willing to go with her) tdling them that they had heard the judge tell “thislady she didn't need the
police.” 1°

Five months later, Pamela Dunn Nigro was brutaly murdered by her husband -- shot, stabbed
and strangled.*  This case became the cause calebre of many women, and front page news when the
treatment of Mrs. Nigro by Judge Hefferman became known. According to Ptacek, this murder had a
“profound impact on feminist organizing in Massachusetts. It spurred efforts to train advocates to assst
battered women in the courts, and women’ s shelters, law schools, undergraduate colleges and law firms
have worked to place advocates in every courthouse in the gat. In the wake of this murder, community

" The need to gppear to be doing justice in addition to actualy doing justice has been
commented upon by many in other contexts, for example the dissonance between doing judicein the
courtroom with dl of the chaos and confusion that surrounds the workings of abusy city crimind court,
and appearing to do justice under those circumstances to the outsider . Silberman, Charles, Crimind
Vidence, Crimind Jugtice, Random House: New Y ork, 1978, Chapter 8 at page 255.

8 Ptacek at p. 8.
°ld. at pp. 4,5
01d. at p.5

11d. a p. p. 5. Her husband was convicted of first degree murder and sentenced to life
without parole.



activists pressured the state to examine judicial misconduct and gender biasin the courts.” 2 Although
Ptacek doesn't say S0, it gppearsthat this public interest spurred his interest into the areaas well.

Ptacek did hisresearch in two courtsin the Boston area. He ddliberately chose two digtrict
courts near Boston that were economically and racidly different. The Dorchester Digtrict Court serves
a “largdy African American and Latinaand Latino population, the court in Quincy serves alargdy
Anglo-American populaion..”®® Thisis one of the things that shows the thoughtfulness of Ptacek’s
actud work -- intuitively he thought that trestment would be different of minority women, but he
checked it out. And he wasright.

Ptacek observed the in-court behavior of eighteen different judges, twelve white men, four
white women and two African American men in 147 cases seen in anine month period between 1992
and 1993.1 Pracek aso interviewed eight judges -- four from the two courts he observed and four
from other courts in Massachusetts in 1992-1994, conducted tel ephone interviews with 40 women who
had sought orders of protection in 1992 (haf from the Dorchester court, haf from Quincy court) and
looked at arandom sampling of 100 domestic violence case filesin 1992.%°

Without denigrating the important observations which Ptacek makesin this book, herein lies
one of the problems with thisbook -- sample size. It isjust too smal, particularly the interviews with
judges and the women who sought orders of protection. While there certainly are difficultiesinvolved in
interviewing the women who sought orders of protection, a sample of only eight judgesis insufficient on
itsface. It also appear odd that the random sampling didn’t track or follow the 147 observed cases --
it should have been possible to correlate the observed demeanor in the courtroom with some of those
women'simpressions as well as some of those samejudges’ reactionsto theissuesraised. Thereisa
cohesiveness logt by this choice of method that might have been obviated had there been a coordination
of observation, interview, file review and interview with the relevant judges.

In chapter five, Ptacek reports about his observations of judicia demeanor. What is most
impressive about thisis that he gives the reader away to think about this ephemerd yet important
subject, using the work of Maureen Mileski to create a typology of demeanor.’® One finds onesdlf
saying “ah!” alot of the time as the observation resonates with experience.!’

121d. at pp. 5, 6.
13 |d. at 185.

14 1d. p. 97 and 186. Pracek was quick to note that these judges were “ actually more
balanced in terms of gender and race than the Massachusettsjudiciary. At the time the observations
were done, district court judges were 86 percent mae, and 94 percent white in a state where people of
color condtitute 12 percent of the population.” 1d. at p. 97

151d. at pp. 186-188.
% 1d. at 98

171 gave a copy of this book to ajudge whom | respect. The judge’ s response was immediate
-- she thought the book, and particularly this part of it highly useful for judgesto read. Sheispassng it



Ptacek dividesthejudges demeanor towards women seeking orders of protection into five
categories; good natured, bureaucratic, firm or formal, condescending, and harsh demeanor.’® He
uses three categories to describe judicia demeanor towards men agppearing as defendants; firm or
formal, bureaucratic and good natured.*®

For example, the judges who fdl into the good natured demeanor category were judges who
exhibited a courteous and affable demeanor to make “women fed at home in the court, to express
concern for their suffering, and to mobilize resources on their benalf.”® Ptacek then goes on to
describe, in concrete and reveding detail the kinds of things these judges would do | this context such
as to make certain the woman understood the process, that she hadn’t anything wh would like to add to
the affidavit, etc. The message being given by judges who exhibited this demeanor was that the request
was being taken serioudly.

The other demeanors are described with equa attention to detall and example, and are very
ingtructive to judges, and probably to lay personsaswdl. It isuseful to have alanguage with which to
gpesk about the behavior of judgesin assessing them for redection for example.

In chapter 9x, Ptacek examines the judge' s pergpective by interviewing eight judges. While
some of the observations made about how judges view their roles was interesting from an anecdotal
point of view, again the Sze of the sample in comparison with the space dlotted to it in the book
seemed out of proportion. Ptacek is candid about the fact that “seven of these judges have assumed a
high profile on the issue of domestic violence......[and] are not typica of thejudiciary as awhole, they
are not even representative of the other judgesin their courts.”

Some of what the judges say about how they see what they do is interesting, especidly from an
advocate' s point of view. Ptacek, though, seemsto be unable to appreciate some of the judges
concerns with creating an aimaosphere in which a battered woman can come and be heard (which
Ptacek approves of) and that the judge be fair to the man, which Ptacek does not approve of. He
views even hearing the man's“...concern for men’s vistation rights -- something that [the judge]
admits defendants are not entitled to at a hearing on acomplaint initiated by awoman. This empathy
for defendants which may arise from sharing “the man's point of view”, as he puts it, ssemsto conflict
with hisinitial remarks about the seriousness of the violence.”?? Why isthat true? Why isany
expression of understanding of the emotiond nature of these events to both parties alessening of
concern regarding violence? Every judge interviewed by Ptacek indicated that their first concern was
the safety of the complainant, the fact that they do not presume atota lack of humanity on the part of

around the courthouse in which she works to judges who hear these kinds of cases.
18 Ptacek at pp. 98-104
¥d. at pp. 105-110
2d. at p.99
2|d. at p. 113.

2 1, at p. 124



the accused isto be lauded, not condemned. Thisiswhere Ptacek’s andlysisis consgtently faulty. He
does not even think that any complaining witness could or would lie to the court about domestic
violence. Whileit is probably not a common occurrence that they would lie, or exaggerate, it is not
impossible ether. Thereisno room in Ptacek’ s view of things for a presumption of innocence. Whilea
protective order is not afinding of crimina guilt, the consequences are enormous. The accused is often
told to leave his (or her) home, not alowed to see his (or her) children, and there are financid
consequences as well. This does not mean that there shouldn’t be these consequences, but that a
judge should be concerned about both sides of a controversy in hisor her courtroom does not make
the judge “patriarchd, jud fair.

a courtroom should not be so intimidating that a battered woman would be afraid to come
forward to complain, nor should it be biased againgt women, or trividize her experiences, fear and
concerns. But neither is a courtroom supposed to be atherapeutic forum, it isacourt of law, thereto
resolve controverses, to mete out justice, and to do so with an accessible but serious demeanor. To
suggest that a judge should not appear to be the authority figure he or she gppears to be isto diminish
one of the reasons that thereis a court to hear these mattersin the first

In Chapter seven, Ptacek presents some of his most interesting materia -- the perceptions of
the women appearing in these courts. Forty women were interviewed by telephone, and these names
and numbers were gleaned from court records. What court records, Ptacek doesn’t specify, but there
is no indication that these forty interviews were coordinated in any way with any of the observed cases
which istoo bad. It would have been better to follow up on the cases that Ptacek actualy observed in
court so that Ptacek could then have compared what he observed with what the participants observed.
Indeed it would have been interesting to see what the defendants in these actions saw as well.

Nonethel ess, the women interviewed seemed to fed that judges were ligening to them, some
reported the importance of the judge looking them in the eye 2 and appearing to see them clearly. The
demeanor of the judge was commented upon, more in the negative than the positive -- that is good
demeanor made a stressful and frightening experience alittle less so, but “bad” demeanor, made it redlly
awful. Thisisunsurprisng -- when aperson isin an emotiond gate, it is hard to see past that, unlessit
isto seemore of it. Most women reported that the men repeated the abuse, but felt going to court was
the right thing to do anyway.?* Thisis an interesting finding, since the purpose of getting the restraining
order isto protect the woman from further abuse. “Overdl the greast mgjority of women fdlt they had
made the right decision in going to court for restraining orders. The leverage they were ableto gain
through the threat of crimina sanctions was seen as beneficid; for many women, standing p for their
rights offered its own rewards.” %

There are two important ideas judges can learn from this information and this chapter; being
heard isimportant and taking an action, even if it doesn't “solve’ the complaining witness' s problem,
Matter.

In Chapter Eight, Ptacek makes various suggestions about ways to improve judicial demeanor

2 |d, a p. 153
241, a p. 167

2d.



and respect for the courts. Of course, part of the point of this book isto make judges aware that they
have ajudicid and definable demeanor and that it changes how they are perceived as judges, as
dispensers of justice. Ptacek suggest that both interna and externd changes should occur -- internd by
making more resources available to hel p battered women, and by some training and responsibility
among judges for how the courts treat battered women. The external suggestion is more problemétic;
Ptacek suggedts that the judge should understand that the “eye of the public” is upon him or her in this
regard. Whileit isimportant that courtrooms and how battered women are treated in them be a part of
public discussion, Ptacek’s last paragraph dmost reads like a call for aretrest from whét little
independence remains to an elected judiciary, Snce most judges hearing these cases are elected.

This is worrisome because of the poor higtory this country has in regard to somping on judicia
independence, for example in the death penalty arena, whole campaigns have been run on how many
executions ajudge has been responsible for?®. It is difficult to imagine that it would any more hdpful to
have a system biased againgt men than it was to have one that is biased agains women. What the
women Ptacek talked to said, quite directly was that they wished to be heard and seen as individuals,
not to be patronized or treated with hostility. We should be willing to actudly listen to that message,
and not encourage the judiciary to be even more susceptible to what it believes “the public” wants than
it dready is.

This book is definitely worth reading, especidly for judges, advocates, lawvyers and police
mediators who dedl directly with battered women. Judicid deportment does matter. We must not only
do justice, but show the public that is what we are doing.

% Stephen B. Bright & Patrick J. Keenan, Judges and the Politics of Death: Deciding Between
the Bill of Rights and the Next Election in Capital Cases, 75 B.U. L. Rev. 759, 760 (1995) See dso
Harrisv. Alabama, 513 U.S. 504, at 521, 115 S. Ct. 1031, at 1039 (1995) (Justice Stevens
dissenting) “Not surprisingly, given the political pressures they face, judges are far more likely than
juries to impose the death penaty. This haslong been the case,] and the recent experience of judicid
overrides confirmsit. Alabama judges have vetoed only five jury recommendations of desth, but they
have condemned 47 defendants whom juries would have spared.” (Footnote omitted)




