UNINTENDED CONSEQUENCES:
THE UNITED STATES SUPREME COURT'S MISSION TO RESTRICT REMEDIES
FOR STATE PRISONERS BACKHRES

by, AndreaD. Lyon*

INTRODUCTION

Anyone reading the United States Supreme Court pronouncements onfederal habeas corpusfor

state prisoners can seethereis onerecurrent theme; keep awvay. The prosecutorid attack on the great writ

has been sustained and largely successful in the courts; aseries of roadblockstaking the form of procedura
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barriers and technical rules’> makeit increasingly difficult for a state prisoner to take acaseto federal court

when he or she dleges aviolation of the United States Condtitution.

There are so many procedura hurdies to legp over that afederd district court is hard put to get

to the centra issuein the case, for ingance isthis man innocent? Doesit matter if heisinnocent? Should

he have gotten the death pendty? Should we do something about the fact that his confession was the

product of coercion or torture by the police?* These central questions are often not reached at dl by the

courts, however, because a series of decisions by the United States Supreme Court don't allow them to.

2 These procedural barriers and technical rul es take many f or ns,
one being the jurisprudence of the "newrul e". The Suprene Court has
hel d t hat al t hough al | deci si ons of the United States Suprene Court
will be heldtoapply retroactively to cases still on direct appeal,
they will not apply to habeas corpus cases on col | ateral review, unless
t he Suprene Court decision is determ ned not to constitute a "new
rule". SeeTeagque v. Lane, 489 U. S. 288 (1989). See al so, Md esky v.
Zant, 113 L. Ed. 2d 517 (1991), Keeney v. Tamayo-Reyes, 118 L. Ed. 2d 318
(1992), Brecht v. Abranson 123 L. Ed. 2d 353 (1993), Janes S. Li ebman,
Feder al Habeas Corpus Practice and Procedure (1991 update). Hart man,
"To Be or Not To Be New Rule", 29 Cal-Western L. Rev. 53 (1992).

3 See, Herrerav. Collins, 122 L. Ed. 2d 203 (1993), where affidavits
supporting a def endant's cl ai mof actual i nnocence were held to be
insufficient toentitle hi mto federal habeas corpus relief froma
deat h sentence. See also "Is Innocence lrrelevant? Col | ateral Attack
on Crim nal Judgenents” 38 U Chi. L. Rev. 142 (1970)

4 Fay v. Noia, 372 U S. 391, 9 L.Ed.2d 837, 83 S.Ct. 822 (1963).

2



Prosecutoria agencies and lobbyists have worked hard to get this result, and for good reason.

While the number of cases where rdief of some sort isgiven to the prisoner (or degth row inmate) in Sate

appellate courts is somewhat less than 23%,° the percentage in the federd courts particularly in the

politically volatile area of capitally sentenced state prisoners, has been greater than 45%.°

Inother words, the defense was winning too much when the merits of the case got to be discussed,

even in front of primarily Republican Reagan-Bush gppointees to the federa bench.’

Thisarticlewill examinetheintended and unintended effects of thisassault on the "great Writ." First

it will briefly trace a history of the writ of habeas corpus in the United States, then andyze the increasing

5> For exanple, for the period from1973-1991, 185 people were
sentenced todeathinthe stateof Illinois. O those 185 convicted
mur derers, 42 had their sentences or convictions overturned. Thisis
approxi mately a 22. 7%reversal rate. See, Capital Punishnent 1991,
Bureau of Justice Statistics, Ofice of Justice Prograns.

6 See, Wight v. West, No. 91-542, Brief Ami ci Curiae, Appendi x B
(1991). 1Ina 1991 study docunenting the final outcones of capitally
sentenced petitioners' habeas corpus chal |l enges, 404 state-court
capi tal judgenents between July 1, 1976 and May 31, 1991 wer e exam ned.
Atotal of 191 reversible constitutional violations were foundinthese
cases, making the violation rate to an astonishing 47%

Pr esi dent Reagan appoi nt ed 389 federal judges between 1981 and
1989. President Bush appoi nted 195 f ederal judges between 1989 and
1992. This information was conpliedbythe Articlelll Judges D vision
of the Adm nistrative Ofice os the United States Courts.
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numbersof procedura roadblocks erected by the United States Supreme Court in recent years, and finaly

examine the unintended consequences of thisassault; theincreased complexity and scopeof litigationit now

engenders.

THE WRIT OF HABEAS CORPUS

The Writ of Habeas Corpus, has along and detailed history, possibly dating as far back as the

Roman Empire? The"Great Writ" came to our country by way of English Common Law,® and is given

explidit recognitionin the United States Condtitution.® The reach and power of thewrit in American courts

coincided with two great eventsin U.S. history. ™

Thefirg wasin 1867, immediately following the Civil War, when the writ was extended to state

8 3 ass, Historical Aspects of Habeas Corpus, 9 St. John's L. Rev.
55-70 (1934).

° Bl ackstone called it "the nost cel ebrated wit inthe English
Law." 3 Bl ackstone Commentaries 129.

10 U S Const. Art. 1, Sec. 9, cl. 2

1 See general | y, Requi emFor Habeas Cor pus, by Marshall J. Hartnman
and Judge Shelvin Singer (1993).
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court defendants. Thisalowed Federd Courtsto monitor State Court proceedings for the first time, thus

insuring that the Condtitutiond rights of defendants were not violated.'?

The second event was a series of decisons handed down by the Warren Court during the 1960's

extending the protections of the Bill of Rights to defendants in state courts.*®

In 1963, the Supreme Court decided three landmark cases dealing with Federal Habeas Corpus,

namdy Fay v. Noia'*, Townsend v.Sain'®, and Sandersv. United States'®.

12See general ly Singer and Hartman, Constitutional Crim nal
Procedur e Handbook, Wl ey & Sons: New York, 1986, Chapter 1 for a
di scussion of the legislativeintent of Congress that the Fourteenth
Amendnent neke the Bill of Rights obligatory on the States.

B Prior to these cases, The Suprenme Court held that the
protecti ons guaranteed by the Bill of Rights appliedonly in Federal
Court. They refused to hold these protections applicable to the
States. See for exanple G deon v. Wainright, 372 U. S. 335 (1963)
(requiringthe appoi ntment of counsel tothe crimnally accusedin
state court); Mranda v. Arizona, 384 U. S. 436 (1966) (requiringthe
recitation of one's right to remain silent and to
consult with an attorney whil e bei ng questioned in state custody).

14 372 U.S. 391 (1963).
15 372 U.S. 293 (1963).

16 373 U.S. 1 (1963).



The defendant in Fay v. Noia was convicted of felony murder largely because of a coerced

confesson. Even though the state conceded that the confession was coerced, afedera court denied relief

because Noiafaled to fileatimdy gpped, holding that thisfailure congtituted an independent state ground

for the decision thus precluding Federd review®'.

The Court of Appeds for the Second Circuit reversed, with one dissenting judge, finding

exceptiona circumstances excused the statutory requirement. 8

In an opinion by Jugtice Brennan,the Supreme Court affirmed the reversal by the Second Circuiit,

and after an exhaudtive discussion of the history of the "Great Writ," the court held that such a procedura

falure should not deny a petitioner federd habess relief unless the state procedures were "ddiberately

bypassed"”. ™

The United States District Court for the Southern Di strict of New
York hel d that Noia's failureto perfect his appeal neant he nust be
denied relief under 28 USC Sec 2254 which says in part that "An
application for a wit of habeas corpus for a person in custody
pursuant to t he judgenent of a State court shall not be granted unl ess
it appears that the applicant has exhausted the renedi es avail ablein
the courts of the State..". 183 F. Supp 222 (1960), 9 L. Ed 2d 837 at
843.

18300 F.2d 345 (1962), 9 L.Ed.2d 837 at 844.

9 Fay v. Noia, opcit, 9 L.Ed. 2d at 869
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In Townsend v. Sain® the Supreme Court applied the same test for when an evidentiary hearing

on a petition from a state prisoner was mandatory, that is, habeas petitioners were entitled to a complete

evidentiary hearing on their congtitutiond clams in federd court, unless they "deliberatdy bypassed” the

orderly procedure of the state courts.

The Townsend court was concerned that a congtitutiondly fair review of the facts occur, and that

a petitioner would not be deprived of this review merdy because some minima review had occurred in

date court. In the aggregate, this case cut through the procedurd thicket of state and federd comity, and

mandated federd rdief from uncongtitutiona state court action in crimina casss.

In Sanders v. United States,?? the Supreme Court enunciated the test for whether a second or

successive petition congtituted an abuse of the writ (and therefore required dismissal) would depend on

whether or not aclaim had been "deliberately abandoned'.

20 Supr a.

21 That test was essentially a good faith test which required
habeas reli ef unl ess a petitioner or his counsel had "deliberately"
failedtoraise aclaiminstate court of which they had factual or
| egal knowl edge at the tine. This deci sion didnot purport tolimt when
a federal district court coul d hold a hearing, only when he or she nust
hold such a hearing. 9 L.Ed. 2d at 789.

22 373 U.S. 1 (1963)



Sanders applied that test to cases where counsdl lacked factual or legal knowledge of a specific

condtitutiona claim when the petitioner'sfirst habeas corpus petition wasfiled. Relief would be granted to

a successor petition unless counsel had such knowledge and ddliberately failed to raise the clam.

In 1977, the Supreme Court, under Chief Justice Burger, modified Fay v. Noia®, and substituted

the "cause and prejudice” test to resolve questions of state procedura default in Wainwright v. Sykes.?*

Under the Sykes test, the petitioner had to show "cause" as to why he had not raised the clam

properly in the state court, as well as the "prgudice" resulting to him from the aleged congtitutiona

violation.?®

This began the endless inquiries into what was cause, what congtituted prejudice, and what had

been proceduraly defaulted.

PROCEDURAL BARRIERSTO RELIEF FOR HABEASPETITIONERS

23 Supr a.

24 433 U.S. 72 (1977).

% See general |y Hart man and Si nger, " Suprene Court Conpendi um A
Critique of Constitutional Crimnal Cases Deci ded by the United States
Suprene Court" presented at t he annual conference of the Nati onal Legal
Ai d and Defender Association. (1993)
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It is in this context that the series of cases redtricting access to federd courts beginning with

McClesky v. Zant,”® to Keeney v. Tamayo-Reyes?” and culminating in Brecht v. Abramson?® were

handed down by the United States Supreme Court.

Beforeadate prisoner can gotofedera court to complain about condtitutiona violations, heor she

must "exhaust" sate remedies®

Smply put, the Sate prisoner must give the Sate courts achanceto correct what iswrong. Asthe

gdtidtic cited above shows (agrester than 45% reversal ratein federal court™), the state courts, apparently,

often fal to correct these wrongs. Before the M cClesky decision, the burden on a state prisoner was to

tell the state courts about the federd condtitutiona wrong as soon as he or she was in a podition to prove

In McClesky, Warren McClesky suspected that ajall house snitch (named Evans) who testified

26 113 L.Ed. 2d 517 (1991).
27 118 L. Ed 2d 318 (1992).
28 123 L.Ed 2d 353 (1993).

29 Ex Parte Royal, 117 U. S. 241 (1886); Vasquez v. Hillery, 106
S.Ct. 617 (1986); Picard v. Connor, 404 U.S. 270 (1971).

30 See footnote 6, infra.



againg him at trial had in fact been an agent of the prosecution, that Evans was planted there to question

McClesky. Since McClesky had alawyer, it would be improper for astate agent to question him without

firgt natifying the lawyer,®! and without warning McClesky that he was speaking with an agent.

The prosecution had aduty to disclose whether or not this snitch was an agent.3 Oncedisclosed,

the defense would have had the opportunity to try to suppress that evidence® and if that were not

successful, to at least reved to the jury the witnessstruerole, and thefact that thisrole might affect Evans

credibility snce he would have amoativeto fabricate; for financid gain, for the possbility of an early rlease

31 Massiah v. United States, 377 U. S. 201, 84 S. CT. 1199, 12
L. Ed. 2d 246 (1964) (hol ding that a statenment deliberately elicited
after defendant's indictnent and retention of counsel to his
codef endant acting for the policeis not admssible). United States v.
Henry, 447 U. S. 264, 100 S. Ct. 2183, 65 L. Ed. 2d 115 (1980) (hol di ng
t hat the right to counsel was vi ol at ed where an i nformant was pl aced in
t he sane cel |l bl ock with and i ndi ct ed def endant who had been asked to
listen, but not initiate conversations or question the defendant, who
t hen gave i nformati on and was paid and testifiedat trial). Minev.
Moul t on, 474 U.S. 159, 106 S.Ct. 477, 88 L. Ed. 2d 481 (1965) (hol di ng
t hat once adversary proceedi ngs have been brought agai nst def endant,
the right to counsel under the 6th Anendnent i s viol ated when the state
know ngly exploits the opportunity torecordthe statenments of the
accused nade wi t hout hi s counsel present tothe codef endant who was
acting as a police agent).

32 Brady v. Maryland, 373 U S. 83 (1963)(The prosecution is
requiredtoturn over any material favorable to the defense); Ggliov.
United States, 405 U. S. 15 (1972)(The prosecution is required to
present all material evidence to the jury.)

33 Edwards v. Arizona, supra.
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or some other benefit.3*

At any rate, McClesky suspected this was the case, and he made such aclam in his first sate

habeas petition, but as he had no proof, that petition was denied.*® He filed a federal habeas petition

aleging other grounds which was denied.

Six yearslater, McClesky'slawyer received acopy of a21 page document given to the prosecutor

beforetrid which seemingly demondirated that Evanswasin fact working in concert with the Atlantapolice

to eavesdrop on McClesky and question him.*® A month after he received this document which had been

in the control of the prosecution, and was utterly unavailable to him, he filed a second federa habeas

petition. 3’

3 Gglio v. United States, supra.

3% 113 L. Ed.2d 517, 530.
% 113 L. Ed.2d 517, 531.

37 McCl eskey v. Kenp, No. C87-1517A (ND Ga. Dec. 23, 1987)
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The district court granted relief,® but was reversed by the Eleventh Circuit®. This reversal was

uphdld by the United States Supreme Court, finding an abuse of the writ for filing a second habeas petition

on a ground "abandoned" by McClesky before he filed his first petition. Remember now that this

information was within the control of the prosecution,*® should have been turned over by them,*! and

McClesky had lost in state court because he lacked proof the pr osecution had®.

The intended result of this decison was to make it virtualy impossible to go to federd court a

second time. It has had that result in cases dl over the country, and Warren McClesky was executed.

The case, however, has had an unintended result. Those defending capital cases, recognizing this

as another burden that must be shouldered, are forced to presume bad faith on the part of the prosecution

38 (.
39 890 F.2d 342 (11th Cir. 1989)
4 113 L.Ed.2d 517, 548.

41 Brady v. Maryl and, supra.

42 This result occurred even in the face of an obvi ous Brady
violation. InBrady v. Maryland, the United States Suprenme Court hel d:
"[ T] he suppression by the prosecution of evidence favorable to an
accused upon request violates due process where the evidence is
material either toguilt or to punishnment, irrespective of the good
faith or bad faith of the prosecution.” 10 L.Ed.2d 215, 218 (1963).
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and/or police.

They mugt, therefore, raise good faith clams which alege misconduct and request extensive

discovery in order to adequately investigate those clams.  This discovery includes production of the

prosecution and police files, interrogatories, depositions, employment records of police officers involved

in the case, and many motions which must be litigated regarding these and other items*®

This must be done not because defense attorneys believe that most of the prosecutorid actorsin

the system abuse it, but because defense counsdl cannot wait six yearsto seeif one of them has. Theclient

may be dead by that time.

Thus, the United States Supreme Court hasinsured enormoudy more complex and codtly litigation

in 100% of criminal cases when (one hopes) it is redly only necessary 1% of thetime.

43 The right of discovery has been found to be applicable to
collateral attacks as well. See, People Ex Rel. Daley v. Fitzgerald,
123 111.2d 175 (1988) wherethe lllinois Suprenme Court heldthat it is
withinatrial court's discretion, ina post-convictionproceeding, to
al | ow di scovery depositions to be taken of people involved inthe
original crimnal proceeding.
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If the Supreme Court is truly concerned with "scarce judicia resources' as they say they are*

would it not be more cogt-effective to alow the relatively smal number of second petitions that might get

filed to be litigated as opposed to forcing every case to become a"federd case'?

In another case, Keeney v. Tamayo-Reyes, *° there has aso been an unintended result. In that

case the petitioner had raised all of hisissuesin sate court asrequired.”® However, he had not presented

each fact or witness to support that petition in state court, and so he logt in the United States Supreme

Court, having "waived" or given up hisright to present any fact not previoudy presented.

Until Tamayo-Reyes the requirement to get your case heard (not won now, just heard) was that

youplead every dlaimin state court*’. Tamayo-Reyes, a Cuban immigrant, was charged with murder after

he stabbed a man in a bar. He was provided with defense counsel who suggested that he plead to

4 Schneckl oth v. Bustanonte, 412 U. S. 218 (1973) (Powel |, J.,
concurring); MCesky v. Zant, 113 L.Ed.2d 517 (1991).

4% 504 U S. ___, 118 L.Ed.2d 318, (1992)
46 118 L.Ed.2d 318, 325.

47 Townsend v. Sain, 372 U.S. 293 (1963) adopted t he reasoni ng of
Fay v. Noia, 372 U. S. 391 (1963) and hel d t hat habeas petitioners were
entitledto aconplete evidentiary hearingontheir constitutional
claims in federal court, unless they "deliberately bypassed" the
orderly procedure of the state courts.
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mandaughter. Since the defendant spoke little English, an interpreter explained his rights to him and the

consequences of hisplea. The court accepted his pleato mandaughter.

Later, Tamayo-Reyes filed a collateral attack in state court on the grounds that he did not

understand the mens rea eement of mandaughter. A hearing was held, but the petitioner's counsd did not

ask him whether his interpreter had trandated "mandaughter” for him. Nor did his counse employ a

language expert to assess the interpreter's performance, or whether Tamayo-Reyes could understand the

trandation. Theonly evidencethe counsd introduced, other than the petitioner'stestimony, was an affidavit

by the interpreter stating that he had trandated mandaughter as "less than murder.” The dtate court

dismissed the petition. The State Court of Appeals affirmed the dismissd, and the State Supreme Court

denied review.

Tamayo-Reyes then filed a petition for awrit of habeas corpusin the Federd Digtrict Court. He

contended that the materia facts concerning the trandation were not adequately developed at the state

court hearing and sought afedera evidentiary hearing, citing Townsend v. Sain.*® The District Court denied

48 Supr a.
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relief, but the Ninth Circuit Court of Appedls held that the falure to develop the criticd facts was due to

the negligence of defense counsdl. 1t then went on to hold that the counsel's negligence did not condtitute

a"deliberate bypass' by the petitioner. Therefore, Tamayo-Reyes was entitled to an evidentiary hearing

in Federa Court.

The United States Supreme Court reversed the Ninth Circuit, holding that the "deliberate bypass'

standard of _Townsend v. Sain, supra, was no longer the correct sandard for determining whether a

petitioner who failsto develop amaterid fact in state court was entitled to an evidentiary hearing in federd

court.

Inoverruling that portion of Townsend v. Sain, Justice White held that the same standard that was

used to determine the claims of a petitioner who has procedurdly defaulted in state court or "abused the

writ" by faling to rase anissuein his first federa habeas petition, should also be used to determine if that

petitioner was entitled to an evidentiary hearing in federd court. This would ensure uniformity with the
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holdings of the Supreme Court in _McClesky v. Zant,*® and Wainwright v. Sykes>

According to Justice White, having agtricter standard for hearing a defaulted claim considered in

federal court ! made no sense.

JusticesO'Connor, joined by Kennedy, Blackmun, and Stevensdissented. O'Connor believed that

there was a difference between having the federal court consder a clam, and having the court conduct a

full evidentiary hearing on that dlaim.>?

49Supr a.
50 Supr a.

51 That i s, whether a petitioner can show"cause and prej udice,"
for any default, whil e the standard for havi ng an evi denti ary heari ng
i n federal court when evi dence was not fully devel opedin state court,
was whet her the petitioner "deliberately bypassed" therequired state
pr ocedur e.

21t isinterestingto note that Justices O Connor and Kennedy
werewththemjorityinoverrulingthe "deliberate bypass" standard
as it appliedto "abuse of the wit" cases inMcd esky v. Zant, _supra.
However, when it cones to hol di ng evidenti ary heari ngs on cl ai ns bei ng
consi dered by the Federal Court, they | eave their former col | eagues.
Justice O Connor argues for the di ssent that once one has overcone al |
t he hurdl es of having the federal court consider a clai m-exhausting
st at e renedi es, avoi di ng procedural default, not seeking retroactive
application of a"newrule of | aw, and not abusing the wit--one shoul d
have aright toahearingto prove the facts supporting hisclaim”
Hart man and Singer, "Supreme Court Conpendium A Critique of
Constitutional Crim nal Cases Deci ded by the United States Suprene
Court" presented at the annual conference of the Nati onal Legal A d and
Def ender Associ ation (1993), page 28.
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What this meansin practica termsis that now one must fact plead as well as clam plead. This

requirement will have the intended result of barring some clams in federd court. Bt it is having the

unintended result of forcing the defense bar to plead every concelvable fact which might support aclam

instate court. Again this requires extensive and invasive discovery,> encourages counsd to berepetitive

and over-inclusve in order to avoid what might be afatal mistake.

Findly in Brecht v. Abrahamson> the court has added anew layer to the burden the defense has

to satisfy once they have established a congtitutiond error.

Before this decision, a condtitutional wrong required reversal (and usudly anew trid) unless the

prosecution could show that the error was "harmless beyond a reasonable doubt™®, that is that the error

did not affect the outcome. That remains the burden during a direct apped, but if one established a

53 See footnote dealing with discovery.

% 123 L. Ed.2d 353 (1993)

5 Chapman v. California, 386 U.S. 18 (1967). Prior to 1967, a
constitutional error foundinacaseonreviewresultedinautonmatic
reversal. But inChapman, the Suprene Court held that a conviction
coul d be uphel d, eveninlight of aconstitutional error, as | ong as
t he prosecution coul d establish that the errors were harm ess beyond a
reasonabl e doubt. See al so, Requi emf or Habeas Cor pus, by Marshall J.
Hart man and Judge Shel vi n Si nger (1993); and Janes Li ebnman, Feder al
Habeas Corpus Practice and Procedure.
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condtitutiona wrong on collaterd review (which alows you to go outsde the record and look at facts that

should have beenin the trid but were not, such as the 21 page statement of the witness in M cClesky®®),

the defense now has to show that the wrong "had a substantial and injurious effect or influence in

determining the jury's verdict".

This decison will have the intended effect of denying relief to many State prisoners who are now

in federa court.

It will dso have, however, the unintended result of encouraging interviews of thejurorson the cases

in question to discover their opinions regarding the outcome had the condtitutiona wrong been righted. In

ajudge sentencing, the depostion of that judge may be necessary. It may necessitate the hiring of experts

onjuror comprehension, lega experts, ethics experts, and amyriad of other investigatory acts are needed

to be able to satisfy the burdens placed on the defense bar by the United States Supreme Court.

UNINTENDED CONSEQUENCES

% McClesky v. Zant, 113 L. Ed.2d 517 at 531.
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The time involved in litigating whether one has waived or given up an issue in a case, whether

condtitutiond error had a"subgtantial and injurious effect on ajury's verdict”, laying the foundation for and

litigating through mations al of which require extensive discovery every concelvableissue and fact, means

the diversgon of scarce judicia resources towards those "technicdities" which the press has erroneoudy

labeled as assigting the defense, and away from the merits of the case.

All thisleads oneto ask the question: what isthe Supreme Court afraid of ? Why don't prosecutors

want us to get to the merits, the bottom line, the centra issues of the case?

Could it be everyoneis afraid of too much justice, as Justice Brennan suggested in his dissent in

McCLesky v. Kemp 572

5795 L. Ed. 2d 262 (1987) I nMClLesky t he Suprene Court consi dered
massi ve anmount s of evi dence t hat Warren Mcd esky had gat her ed showi ng
theracially biased inpositionof the death penalty inthe statein
whi ch he had received it, Georgia. The Suprenme Court di d not grant
McCl esky rel i ef because he had not shown that this pattern had been
specifically or intentionally appliedtohim Mdesky returnedtothe
Suprene Court, and was denied relief inMdesky v. Zant, op.cit., and
was ultimtely executed.
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