
FDA Issues New Rules for Drug Labels 

 

Please join us for the Health Law 
Institute’s Spring Colloquium!  Each 
month, scholars, judges, practitioners, and 
community leaders from around the 
country share their research and answer 
questions.   

Lectures generally take place during 
the lunch hour, providing law students with 
the opportunity to participate.  For more 
information, please contact Rhea Banks at 
(312) 362-7271 or rbanks2@depaul.edu 
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CMS Announces Plan to Reimburse States that Cover the 
Costs of Dual Eligibles 
By Erin Wetherille 

The federal Medicare Part D program 
went into effect across the country on Janu-
ary 1, 2006.  One problem in the imple-
mentation of the program involves dual eli-
gibles, those Medicaid beneficiaries transi-
tioning to Medicare [1].  Many have experi-
enced problems getting the prescription 
drugs they need through the Part D pro-
gram, and more than twenty-five states have 
been covering the costs of those prescrip-

tions to the dual eligibles under their state 
Medicaid reimbursement plans [2].  Since 
these dual eligible beneficiaries’ prescrip-
tions should be paid for by prescription 
drug plans, Centers for Medicare & Medi-
caid Services (“CMS”) and the United States 
Department of Health & Human Services 
(“HHS”) announced a plan on January 25 
to reimburse the states for those costs.  

   

The Food and Drug Administration 
(“FDA”) blames confusing medical infor-
mation for the estimated 300,000 prevent-
able causes of death or injury that occur 
each year in the nation’s hospitals.  As a 
result, the FDA is implementing new 
package inserts for all prescription drugs.  
The goal is to improve current inserts, 
which are printed in small text and con-
tain confusing information.  “Americans 
are overwhelmed with the complexity of 
health information,” Surgeon General Dr. 
Richard Carmona said in a statement.  
“We have hit a point of information over-
load and the public health message is be-
ing diluted.  This is of great concern when 
it comes to making sure a patient knows 
how to use prescription drugs safely and 
effectively,” he added. 

The new rules will effectuate 
changes to prescription drug labels that 
will result in the removal of the legal warn-
ings and diagrams, and will provide more 
easy-to-read information.  Among the 
changes is a box of “highlights” that will 
clearly state the most important informa-
tion about a drug’s risks and benefits.  
The new labeling information will also 
include a table of contents.  Other infor-
mation that will be on the new drug labels 

includes the date on which the drug re-
ceived U.S. approval; recent major 
changes to information about the drug; a 
toll-free number for patients and doctors 
to report suspected side effects to the 
FDA; drug interaction information; and a 
section that prompts doctors on the key 
factors they should relay to patients.   

The revised labels will be more con-
cise; however, FDA officials hope the 
reduced warning information will have 
more of an impact.  The reduction in 
warning information initiated concern 
among pharmaceutical companies that 
have expressed fears that these new labels 
will make them susceptible to greater li-
ability.  In order to alleviate that fear, the 
FDA has stated that federally approved 
drug labels pre-empt state liability laws.  
This has upset some state officials.  “This 
attempt to insert pre-emption language is a 
thinly veiled attempt on the part of the 
FDA to confer upon itself authority it 
does not have by statute and does not 
have by way of judicial ruling,” said Steve 
Rauschenberger, President of the National 
Conference of State Legislatures.  The 
new changes will be effectuated over the 
next seven years.  

Continued on page 4 
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People worldwide face a real threat of emerging infec-
tious disease.  Indeed, both the potential spread of diseases, 
such as severe acute respiratory syndrome (“SARS”), bird flu, 
and the prospect of an epidemic caused by bioterrorism, pose 
grave public health problems due to their highly contagious 
nature and the fact that they cause serious illness and death.  If 
an outbreak were to occur, a widespread compulsory quaran-
tine may be a necessary response to contain the problem. 

Studies have shown that quarantine compliance during a 
major epidemic is lower when the public does not support its 
use.  This finding prompted the Harvard School of Public 
Health, in conjunction with the United States Centers for Dis-
ease Control and regional public officials, to conduct a study 
aimed at developing a better understanding of the public’s 
perception of the use of widespread quarantine.  The study 
allowed public health officials to identify and prepare for po-
tential challenges they will face in implementing quarantine 
and to deal with the challenges in advance in an effort to en-
sure a greater degree of compliance. 

The study was conducted in four regions: Hong Kong, 
Taiwan, Singapore, and the United States.  The residents of 
the three Asian locations had all recently experienced a wide-
spread quarantine during the SARS epidemic while the resi-
dents of the U.S. did not share a similar experience.    

NEWS OF INTEREST 
HEALTH LAW INSTITUTE NEWSLETTER 

Disclaimer: All information provided in this document is general in nature and is provided 
for educational purposes only.  It should not be construed as legal or professional advice.  
Statements or expressions of opinion appearing herein are those of the authors and not 
necessarily those of the editors, Health Law Institute, or DePaul University College of Law. 

A Survey of the Public’s Perception of the 
Use of Quarantine in a Public Health 
Emergency  
By Sarah Mick 

Continued on page 4 
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Among Middle Eastern and Southeast Asian women, one 
current trend in plastic surgery is the reconstruction of the hy-
men, a procedure known as hymenplasty or hymenorraphy.  The 
surgery has become overwhelmingly popular in countries such as 
Egypt and Lebanon and among immigrant populations in the 
U.S. and Canada.  Although some people initially mistake the 
surgery for a version of female genital mutilation, the procedure 
is not a mutilation, but a “ritualistic surgery” that gives the appear-
ance of virginity [1].  Hymens can be broken through a wide 
range of activities including athletics, use of feminine products, 
injuries, sexual intercourse, and even pelvic exams [2].  Addition-
ally, while some women are born without intact hymens, others 
have hymens that will not tear or bleed [3].   

In Middle Eastern and South Asian communities, the belief 
that all virgins will bleed on their wedding night is still prevalent.  
Unfortunately, women whose hymens are not intact or who do 
not bleed on their wedding night often face punishments includ-
ing death, divorce, annulment, assault, arrest, and/or disownment 
from family.  Often a bride’s family members, sometimes older 
women or fathers, check to see if the woman is a virgin before 
the consummation of the marriage.  These “virginity tests” are 
performed throughout the Middle East, as well as in European 
countries [4].  In Turkey, for example, virginity tests are a gov-
ernment-sponsored activity, although the tests have been highly 
condemned by the Human Rights Watch [5].  Further, virginity 
tests have been requested in the U.S. by families that want proof 
of a woman’s virginity.     

Unmarried women throughout the Middle East and South 
East Asia are seeking hymen reconstruction for what they con-
sider is a small price to pay compared to the punishment and 
stigma they potentially face without the procedure.  In most Mid-
dle Eastern countries, hymen reconstructions are illegal; never-
theless, doctors perform the surgeries starting at $50USD.  In the 
U.S., the procedure costs a minimum of $1,000.   

For women who choose hymen reconstruction, the pres-
sure of society is often so great that they feel as if they have no 
other option.  For some women who have chosen to become 
sexually active, the surgery gives them the freedom to do so while 
also being able to meet their culture’s traditional expectations.  
Additionally, the surgery allows women who have been victims of 
sexual violence to escape honor killings and restore family 
honor.  Still, other women are simply afraid of not being able to 

produce a “bloody sheet” on their wedding night.   
Doctors around the world have raised ethical concerns as to 

whether these tests are consistent with bio-ethical principles and 
whether the procedure violates a woman’s right to privacy [6].  
Doctors in the Middle East have publicly condemned the illegal 
procedure because it violates religious laws and societal norms, 
yet many continue to practice the procedure [7].  In Europe, the 
procedure is deemed plastic surgery, and doctors generally sup-
port a woman’s choice to have the procedure.  As the procedure 
gains popularity in the U.S., more and more doctors will un-
doubtedly face the religious and societal issues surrounding the 
procedure.     
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The Cost of Virginity:  Virginity Tests and Hymen Reconstruction  
By Kari Kammel 

Proposed Legislation May Rescind Measure Preserving Giveaways to Insurance Companies 
By Kendra Gray 

On January 24, 2006, Senator Hillary Rodham Clinton (D-
NY) and Representative John Dingell (D-MI) announced they 
will introduce legislation in both chambers of Congress if the 
budget reconciliation bill is passed and signed by President Bush 
because the bill includes a massive giveaway to insurance compa-
nies.  The Clinton-Dingell legislation would roll back a measure 

preserving a loophole in Medicare payment policy that allows 
insurance companies to receive excess payments from Medicare.  
The Clinton-Dingell legislation would also eliminate a “slush 
fund” for insurance companies created in the Medicare Mod-
ernization Act.  

  Continued on page 4 
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The Senate version budget reconciliation bill would have 
eliminated the “slush fund” for insurance companies included in 
the Medicare Modernization Act, but the conference committee 
responsible for reconciling the House and Senate reconciliation 
bills kept it in.  The “slush fund” provides $10 billion over ten 
years to encourage Preferred Provider Organizations to partici-
pate in the Medicare program.  The Medicare Payment Advisory 
Commission disapproved of this giveaway, calling it unnecessary 
and unwarranted. 

Charles Grassley (R-IA), the Senate Finance Committee 

Chairman, responded to the allegation, "[t]he characterization of 
the Deficit Reduction Act as a big handout to health plans is out-
rageous and inaccurate.  The reality is that the Senate-passed bill 
included several provisions to end overpayments in Medicare, 
not only for health plans, but for other providers as well.”  
 
References 
Senator Hillary Rodham Clinton, Clinton and Dingell Announce Legislation to 
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 Through the plan, the federal government will reimburse 
states for any differential between Part D reimbursement and the 
payment the states made, as well as for the administrative costs of 
facilitating the enrollment of dual eligibles into a prescription drug 
plan [3].  Before that difference is paid, the plan has guidelines 
for states to recover the Medicare value of the drugs the states 
paid for under Medicaid plans.  The plan requires states to make 
progress toward using the Medicare Part D prescription drug sys-
tem by February 15, 2006.  CMS expected to have the issues with 
dual eligibles resolved by then. 

Some lawmakers are concerned that this will be an unneces-
sarily slow process for the reimbursements to be paid.  One plan 
for a quicker payment is a bipartisan bill introduced in the Senate 
on January 19.  Under the bill, CMS would reimburse states by 
reducing the amount of money each state owes under the 
“clawback” provision of Medicare Part D, recover the payments 
from drug plans, and return that money to the Medicare Trust 
Fund [4].  Another bill, introduced on January 20 and backed by 
Democrats, would require CMS to have one full-time employee 
staffed with every State Health Insurance Assistance Program to 
aid implementation of Part D.  In addition, the bill would man-
date that drug plans provide new enrollees with a thirty-day supply 

of medication during their transition to Part D and allow pharma-
cies to bill CMS directly for the costs of the transitional supply of 
medication [5]. 

On January 25, the Senate Finance Committee held a 
closed door meeting with HHS Secretary Michael Leavitt and 
CMS Chief Mark McClellan to discuss Part D implementation.  
Committee Chair Chuck Grassley said that no legislation is 
needed to change Part D and that he soon expects to get an an-
swer from CMS on a more specific timeline for state reimburse-
ment [6].  
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Clinton-Dingell Legislation continued from page three 

The participants in the study were given a questionnaire 
that addressed the following issues: concern about becoming ill 
with an infectious disease, support for measures implemented to 
protect the public, preferences for where the quarantine would 
take place, support for measures to monitor compliance with the 
quarantine, concerns about quarantine, and preferred sources of 
information in the event of an epidemic. 

The study indicated that a sizable percentage of the public 
in each country was opposed to compulsory quarantine.  Partici-
pants expressed many concerns including fear of overcrowding, 
infection, and an inability to communicate with family members 
while in quarantine.  Other fears included inadequate access to 
needed health care needs, financial hardship caused by time lost 
from work, and social stigma after being released from quaran-
tine.   

The study provided many recommendations for how a 

country can prepare for a quarantine in order to decrease the 
public’s anxiety and increase compliance.  It emphasized that it is 
highly advisable to elicit the voluntary cooperation of the public.  
It also noted how important it is for public health authorities to 
plan in advance.  The study recommended that authorities pre-
pare trusted spokespeople to educate the public about the seri-
ousness of a disease threat, the necessary steps to halt the spread 
of the disease, and the importance of compliance.  Authorities 
should also set up systems to compensate people for time they 
lose from work and help them meet their basic daily needs.  Ad-
ditionally, clear communication plans should be set up in ad-
vance.  

 
This article was adapted from the following source: Robert J. Blendon, Attitudes 
Toward the Use of Quarantine In a Public Health Emergency In Four Countries, 
Health Affairs: The Policy Journal of the Health Sphere, January 26, 2006, avail-
able at http://content.healthaffairs.org/cgi/content/full/hlthaff.25.w15/DC1. 

Public Perception of Quarantine continued from page two 



Attorney General Proposes Two Bills to 
Affect Illinois Hospitals 
By Hillary Ahle 

 

On January 23, 2006, Illinois Attorney General Lisa 
Madigan proposed two bills aimed at improving the way hos-
pitals operate in Illinois.  The Tax-Exempt Hospital Responsi-
bility Act (“H.B. 5000”), introduced by State Representative 
George Scully, will require tax-exempt hospitals to provide a 
specified amount of charity care each year in order to keep 
their tax-exempt status.  The Hospital Fair Billing and Collec-
tion Practices Act (“H.B. 4999”), introduced by State Repre-
sentative Karen May, is intended to prevent unfair hospital 
billing practices and aggressive collection tactics. 

H.B. 5000 will mandate each tax-exempt hospital in 
Illinois to create a charity care policy that guarantees poor, 
uninsured individuals free or deeply discounted care.  The bill 
demands each tax-exempt hospital to provide at least 8% of its 
annual operating costs in charity care in order to maintain its 
tax-exempt status.  Uninsured patients whose family income is 
no greater than 150% of the federal poverty limit will be eligi-
ble for free care, and care for those with an income between 
150% — 250% of the federal poverty limit will be discounted 
on a sliding scale.  Discounts that hospitals currently provide 
as charity care are usually subtracted from the price a hospital 
charges for a procedure; however, Madigan’s proposed dis-
counts must be taken off of a hospital’s costs.  Further, if a 
patient that is eligible for charity care is sick enough to accu-
mulate more than $10,000 in hospital expenses in one year, 
any care over that amount will be provided free of charge.   

H.B. 4999 will apply to all Illinois hospitals, not just 
those with tax-exempt status, and its purpose is to standardize 
hospitals’ billing and collection processes.  This bill mandates 
that all patients be given itemized hospital bills, which may, in 
some cases, be inches thick.  Patients will have the right to 
question or challenge a bill through the mail, by calling a toll-
free number or by meeting with a hospital representative, and 
while any portion of a bill is being contested by a patient the 
hospital will not be able to proceed with its billing and collec-
tion practices.  Additionally, if a patient cannot pay the bill in 
full, he will be entitled to make reasonable installments.   

The Illinois Hospital Association (“IHA”) President, 
Ken Robbins, commented on the proposed bills in a public 
statement, “In their present form, the proposals could be a 
real threat to the well-being of many hospitals, which are al-
ready facing serious financial challenges.”  Among other com-
plaints, the IHA argues that H.B. 5000 does not take into 
account the uncompensated care hospitals already provide 
when bills go unpaid.  “One out of every three Illinois hospi-
tals is losing money. . .[y]ou’d be pushing them closer to the 
edge,” IHA spokesman Danny Chun said in a January 23, 
2006 article by Lori Rackl of the Chicago Sun Times. 

Constituents supporting these bills argue that charity care 
requirements and billing practices must be standardized, and 
this action by the Attorney General is overdue.  

Our Vulnerable Adults: There’s Hope Yet! 
By Patrice Perkins 

 
Illinois Attorney General Lisa Madigan introduced House Bill 

4785, An Act to Protect Vulnerable Adults.  State Representatives James 
Brosnahan (D-Oak Lawn) and Lee Daniels (R-Elmhurst) and State 
Senator Edward Maloney (D-Chicago) co-sponsor the bill.  The law 
would protect the residents of state-licensed nursing homes.  Illinois 
would be only the third state to enact this type of legislation [1]. 

 The legislation stems from investigations that reveal pervasive 
criminal acts in Illinois nursing homes.  Prior to this legislation, there 
was no state mandate that nursing homes conduct criminal background 
checks of new residents.  In fact, in July 2005, Madigan’s office reported 
that state wide there were eighty-six registered sex offenders among resi-
dents in fifty-one facilities and eighty-six convicted felons among resi-
dents in fifty-six facilities.  “The problem was that the facility [officials] 
didn’t know the person had a criminal history and may in fact have put 
other residents in jeopardy.  They couldn’t make an informed decision,” 
said Donna Ginther, legislative representative for AARP Illinois [2]. 

The legislation could substantially impact the well-being of a sizable 
population.  Approximately 100,000 persons reside in state-licensed 
nursing homes in Illinois.  Specifically, the legislation would mandate 
nursing homes to conduct background checks of all current residents 
within sixty days.  Former felons or sex offenders must undergo a risk 
assessment conducted by the Illinois Department of Public Health 
(“IDPH”).  IDPH will also provide individual recommendations to the 
nursing home.  

Nursing homes would also be required to report all fatalities to the 
county coroner or medical examiner.  The legislation reflects the state’s 
interest in protecting vulnerable residents of state-licensed nursing 
homes.  “They [coroner’s investigations] are too late for the victim, but 
vital to protect those who are still living in nursing homes where mistreat-
ment occurs and are frequently hidden from public view,” says Alice 
Hedt, Executive Director of National Citizens’ Coalition for Nursing 
Home Reform [3]. 

Critics are concerned that An Act to Protect Vulnerable Adults 
involves an excessive burden.  There are some administrative concerns 
to be addressed: who will subsidize background checks; which facilities 
are equipped to care for residents with criminal backgrounds; and how 
will the police manage the sudden influx of background checks? [4]. 

Others commend Madigan’s efforts to move in the right direction.  
Polly Poskin, Executive Director of Illinois Coalition Against Sexual 
Assault states, “We are thrilled that Attorney General Madigan has 
placed the safety and well being of nursing home residents above special 
interests.”  Wes Bledsoe, president of A Perfect Cause, added “With 
this law, nursing home residents will live in more safe and secure envi-
ronments” [5]. 

Should the General Assembly pass this legislation, vulnerable 
adults throughout Illinois will experience more peaceful nights.  
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CASE NOTES 

On January 17, 2006, in a 6–3 decision, the U.S. Supreme 
Court decided that U.S. Attorney General John Ashcroft had ex-
ceeded his authority under the Controlled Substances Act 
(“CSA”) when he issued a directive in 2001 stating that physician-
assisted suicide (“PAS”) was not a “legitimate medical purpose” 
for which physicians could prescribe federally controlled drugs.  
In so deciding, the Court affirmed the Ninth Circuit’s ruling and 
upheld the well-founded notion that the practice of medicine 
should be left to the states.  The decision ended a twelve-year bat-
tle over the law, which was first approved by Oregon voters. 

The decision does not end the debate over PAS.  A major 
contention was whether the state or the U.S. Attorney General 
(“AG”) had the authority to define “legitimate medical purpose” 
with respect to the controlled substances regulated by the CSA.  In 
his dissent, Justice Scalia argued that the AG was entitled to defer-

ence in interpreting the phrase to enforce the CSA.  The majority 
disagreed, noting that the CSA splits authority between the AG 
and Department of Health and Human Services Secretary and, 
therefore, the AG does not have unlimited authority.  Further-
more, the states have traditionally held the right to make such 
determinations as relating to the practice of medicine.  Although 
the Court resolved the issue for the moment in determining that 
the state, not the AG, had the authority to define “legitimate medi-
cal purpose,” Congress may amend the CSA to specify that PAS is 
not a legitimate medical purpose for which physicians can pre-
scribe federally regulated drugs.  

As a result of this decision, Oregon physicians may continue 
prescribing life-ending drug doses to statutorily defined terminally 
ill patients under the state’s Death with Dignity Act.  The decision 
also clears the way for other states to pass similar legislation.  

Gonzales v. Oregon, 126 S. Ct. 904 (2006) 
By Amy Vandenbroucke 

The Ohio Court of Appeals reversed a lower court decision 
and held that the Health Insurance Portability and Accountability 
Act’s (“HIPAA”) preemption provision does not supersede the 
contrary Ohio law, R.C. 2317.02.   

Plaintiff Marvin Grove and others sued Northeast Ohio Ne-
phrology Associates, Inc. (“NONA”) and Summit Renal Care 
L.L.C. (“SRC”) alleging that appellants had a duty to assess patient 
Pleli’s condition after treatment and prevent her from driving in 
an impaired state.  The complaint further contended that, as a 
result of appellant’s breach of duty, Pleli lost control of her auto-
mobile, hitting and injuring plaintiffs. 

Plaintiffs requested access to Pleli’s medical records, but 
SRC objected, asserting patient privilege.  After the trial court con-
ducted an in camera review of the records, the court allowed 
plaintiffs to receive information related to the treatment Pleli re-
ceived while in the facility, but denied access to her records.   

The Ohio Court of Appeals turned to the issue of physician-

patient privilege and found Pleli’s treatment was protected by 
Ohio law R.C. 2317.02.  The appellate court found that the trial 
court abused its discretion when it denied plaintiffs access to 
Pleli’s records while simultaneously ordering that the appellants 
provide information regarding the treatment received by Pleli.  

Plaintiffs next argued that HIPAA supersedes R.C. 2317.02, 
thus allowing for discovery of Pleli’s medical records.  In finding 
this argument unpersuasive, the appellate court stated that HIPAA 
contains an exception for state law that “relates to the privacy of 
individually identifiable health information.”  Thus, the appellate 
court found R.C. 2317.02 should prevail.   

HIPAA contains a preemption provision, §160.203, but the 
Ohio law, 2317.02(B)(1), relates to the privacy of individually 
identifiable health information and is more stringent than HIPAA.  
Due to HIPAA’s exception to preemption for a more stringent 
state law, the Ohio law stands.  

Grove v. Northeast Ohio Nephrology Associates, Inc., 2005 WL 3537656 (Ohio App. 9th Dist.) 
By Valerie Smith 

On January 26, 2006, the Massachusetts Supreme Judicial 
Court ruled that in suing a hospital for alleged discrimination 
based on sexual orientation, the physician plaintiff was limited to 
discovery of documents that do not fall under the state’s medical 
peer review privilege protection.  The Court held that the plaintiff 
was not entitled to “the records of numerous other peer review 
proceedings that had nothing to do with the plaintiff.”  In doing so, 
the Court attempted to strike a balance between the state’s interest 
in protecting its citizens against discrimination based on sexual 
orientation and the state’s interest in eliminating conduct by a 
health care provider that may put patients at risk. 

Plaintiff Francisco S. Pardo, a radiologist oncologist, who had 
been with the General Hospital Corporation since 1986, alleged 
that he had been discriminated against after he revealed to his de-

partment head, Dr. Herman D. Suit, both that he, Pardo, was ho-
mosexual and that his life partner was HIV positive.  The hospital 
provided evidence that showed that Pardo’s reduction in responsi-
bilities did not occur until after Dr. Suit received several com-
plaints from other doctors about Pardo’s job performance. 

The state legislature provides a narrow exception to the peer 
review privilege and, in this case, the Court held that Pardo had 
not met that exception.  To qualify, a plaintiff must show “a mem-
ber of a medical peer review committee did not act in good faith in 
connection with his activities as a member of the committee.” 

While recognizing the importance of comparative informa-
tion in discrimination actions, the Court said the plaintiff did not 
provide evidence showing that Dr. Suit’s decision was influenced 
by discriminatory animus rather than concern for patient care.  

Pardo v. General Hosp. Corp., No. SJC-09433, 2006 WL 168373 (Mass. Jan. 26, 2006) 
By Adam Hitchcock 
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C.N. v. Ridgewood Bd. of Education, 430 F.3d 159 (3d Cir. 2005) 
By Dayna Vidas 

In the fall of 1999, the Ridgewood School District of New 
Jersey administered a survey to students who were in seventh 
through twelfth grades to assess and meet the needs of the youth 
community.  The survey asked students information about their 
drug use, alcohol use, sexual activity, physical violence experi-
ences, suicide attempts, personal associations and relationships, 
and views on public interest matters.  The survey was designed to 
be voluntary and anonymous and its results were released in the 
aggregate without any identifying information.  Nonetheless, 
three students and their mothers brought an action against the 
Ridgewood Board of Education and several school administra-
tors claiming the survey, as it was administered, was neither 
anonymous nor voluntary in violation of the students’ rights un-
der the Family Education Records Privacy Act (“FERPA”), the 
Protection of Pupil Rights Amendment (“PPRA”), and the First 
Amendment of the U. S. Constitution.   

On December 1, 2005, the United States Court of Appeals 
for the Third Circuit held that the survey did not violate the stu-
dents’ right to privacy because it failed the five-factor balancing 
test.  The Court also held that the evidence showed the survey 
was involuntary because teachers told the students they had to 
take the survey and one hundred percent of the students took the 
survey.  Additionally, the Court did not find sufficient evidence 
supporting lack of anonymity because the surveys had no distin-
guishing marks to tie them to the students.  Furthermore, the 
Court held that even though the evidence showed that the survey 
was involuntary, the survey did not violate the children’s Consti-
tutional right against compelled speech because children in pub-
lic schools do not have the same First Amendment rights of 
adults in other settings.  Thus, the Court affirmed the grant of 
summary judgment in favor of the Board of Education and 
school administrators.  

CASE NOTES 

Ayotte presented a facial challenge to the parental notifica-
tion abortion law in New Hampshire.  On January 18, 2006, the 
U. S. Supreme Court, in a unanimous decision, vacated the judg-
ment of the First Circuit, holding that “invalidating the statute en-
tirely is not always necessary or justified, for lower courts may be 
able to render narrower declaratory and injunctive relief." 

In June 2003, the New Hampshire Congress passed HB 
763-FN, the New Hampshire Parental Notification Prior to Abor-
tion Act (the “Act”).  The Act required parental notification be-
fore abortions could be performed on unemancipated minors.  In 
November 2003, Planned Parenthood of New England filed a 
complaint seeking a declaratory judgment that the Act was uncon-
stitutional and sought a preliminary injunction to prevent its en-
forcement once it became effective.  The federal district court 

found the Act was unconstitutional and issued a permanent in-
junction.  The court held the law lacked an explicit exception to 
the notification requirement to protect the health of the pregnant 
minor, and the exception to the Act’s notification requirement to 
prevent a minor’s death was unconstitutionally narrow.   The First 
Circuit unanimously upheld the district court’s ruling.  

The U. S. Supreme Court vacated the First Circuit’s deci-
sion, holding that "states have the right to require parental involve-
ment when a minor considers terminating her pregnancy."  The 
Court also noted, "a state may not restrict access to abortions that 
are necessary. . .for preservation of the life or health of the 
mother.”  Finally, the Court’s narrow ruling affects only the lack of 
a health exception in the case at hand.  

Ayotte v. Planned Parenthood of New England, 126 S.Ct. 961 (2006) 
By Malcom “Skip” Harsch 

The U. S. District Court for the Eastern District of Califor-
nia dismissed a plaintiff’s claim that defendant Rite Aid violated 
the Health Insurance Portability and Accountability Act 
(“HIPAA”) when the pharmacy released the plaintiff’s prescrip-
tion records to his employer.  The Court concluded that HIPAA 
does not expressly or implicitly provide for a private right of ac-
tion.  The Court denied Rite Aid’s motion to dismiss plaintiff’s 
negligence and invasion of privacy claims.   

Plaintiff Poli worked for defendant Mountain Valley Health 
Center as a physician assistant and nurse practitioner.  Through-
out his employment, Poli often received prescription recommen-
dations from doctors, which he transmitted to the pharmacy and 
had filled for personal use.  At one point, Poli informed a doctor 
that he had been using Xanax.  The doctor approved his use of 
the drug and Poli subsequently called Rite Aid and told the phar-

macist that a doctor recommended he continue using Xanax.  Rite 
Aid gave him twenty pills.  Later, Poli was stopped by the police 
and the prescription drugs were discovered in his car.  Police con-
ducted an investigation of where he had obtained the drugs during 
which they contacted Rite Aid and obtained his prescription re-
cords.  Poli sued Rite Aid for violating public policy by failing to 
comply with HIPAA when it released his medical records. 

The Court dismissed Poli’s cause of action for violation of 
public policy with prejudice.  The Court found that HIPAA does 
not expressly or implicitly provide for a cause of action.  In reach-
ing its holding, the Court relied on the specific delegation of au-
thority to the Secretary of Health and Human Services to enforce 
HIPAA.  Since there was no congressional intent to create a pri-
vate right of action, Poli’s violation of public policy claim failed.  

Poli v. Mountain Valley Health Ctrs., No. 2:05-2015-GEB-KJM, 2006 WL83378 (E.D. Cal. Jan. 11, 2006) 
By Courtney Quilter 
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ANNOUNCEMENTS 
The DEPAUL JOURNAL OF HEALTH CARE LAW  

invites you to join us for 
 

Shaping a New Direction for Law and Medicine: 
An International Debate on Culture, Disaster, Biotechnology & Public Health  

 

Friday, March 31 & Saturday, April 1, 2006  
DePaul University, the DePaul Center, 25 East Jackson Boulevard, Conference Room 8005 

In 2005, the world witnessed the destructive force of Hurri-
cane Katrina, devastating earthquakes in Pakistan, the cross trans-
mission of bird flu to human populations in Turkey and China, 
and the real threat of bioterrorism.  In each scenario, we see gov-
ernments struggling in the aftermath to make sense of the devas-
tation and human displacement.  Medical teams, try as they 
might, are not always prepared and alerted as to how best to in-
vestigate and quickly render assistance.  Researchers who can 
predict certain patterns and trends do not always have an open 
door to policy-makers.  Addressing the global impact of these 
threats, both natural and man-made, costs hundreds of billions of 
dollars.   Millions have been displaced and the collateral destruc-
tion is severe.   What are we to do about it?  What are the 
proper roles and responsibilities of government? 

This symposium acknowledges the roles that wealth, cul-

ture, and social status may play in determining how communities 
survive and predict disasters.  It will address the role of govern-
ment, policy-makers, community organizations, the World 
Health Organization, and other key players in properly situating 
and providing relief to respond to these issues.  

We invite you to participate in this conference.  The organ-
izers encourage broad and creative thinking and approaches to 
the subject presented.  In attendance at the meeting will be gov-
ernment officials (state and federal), judges, doctors, nurses, pro-
fessors, community activists, and students.  The 2006 Health 
Law Institute Symposium is a summit, bringing together critical 
thinkers in the fields of law, religion, medicine, biotechnology, 
cultural studies, bioterrorism, and race.  

For more information, please contact Anne Brown at (312) 
362-5634 or abrown25@students.depaul.edu.  


