MANTAL FOR NAT 'L IMPLEM. OF THE CWC

The CW cblipations and provisions concerning routine ispections are
extensive and complex and vary greatly depanding am (e (ype of facility being
inspected . Tha material in this Chapter does ol comprehensively ireat all thase
obligations and procedures. 1o imderstand how a particular fype of inspection
may be canducted requires review of the specific CWC imspeetion obligation,
The detailed procedurcs for all types of inspecouns are contained in the
Verification Atmex. Part 1 of the Verificalion Angex inchades prowisions Gl
"shall apply to all inspections . . . except where tae provisions ol this Part
differ [rom the provisions set forlh for the specific rypes of inspections in Parts
111 to X1 of |the Verifivalion Aunex]. i which case the latler provisions shall
take precedence.” Parts 111 to 1X contain inspection procedures unigue Lo
each type of inspection,

8.1.1 Scheduole 1 Facilitics

Schedule 1 facilities will be subject o systematic verification. Each
facility will be inidally inspectad o verify declared information and to plan
futpre verification activilics at (he site. Thereafter, a facilily agreement, based
on & model apreement, will specify arcanpemeants i govern mspections at thal
facility. The CWC provides thal a State Party is entitled to 24 hours nitice of
a systematic inspection (for initial inspeelions, the potce perind is 72 lowss),
The [requency, intensity, duration, lindng, and mods of a particular facility’s
inspection will be hased on die zisk to the CWE's ahjeel aod parpose” posad
by the relevant chenucals, the characteristics of [he {acilicy, and the nature of
e activitics carred ot there '™ Conlineous monitoring instrmenls and
systoms may be installed; each Stale Pany must provide ihe necessary
prepazation and support for thuse instruments.'” One purpose of systermatic
inspections is to verify correct functioning o7 the momitoring systent. o

117, Verificarion Ammex, po. 11, (HYG6)
LR, Verifoaion Anmex, pt. VT, (EH2T), (30}

119, Veriffveion Aneer, pr 11, (012 Many nationy’ implementing legizlation recogoiee
this roquireoent.  The Australian legisladon provides: "1 natonal ipspector and
peeompuying Orpanization inspestar may install ard cperale condnuous on-site momitoring
peuipment. (Aust, 1% 5, Div 2, §3901), The Conadian legislation provideas dat an
internztonal inspeoior muy, where appropciace, "instsll, wee, asd mAintain - moniloTg
inetruments. svslens, and seals inoa o manner comsslad witho the provisions ol e
Conventon.* (Can, §13h.

120, Verflicalian Anpex, pt. ¥T, (15)

o
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5.1.2 Schedule 2 Facilities

Liach State Party must subject each faciliyy having Schedule 7 chemicals
to am inifial mspection prefersbly within tree years after CWC entry into
foree,"! during which a draft facility agreement for the planl sile will he
prepared uiless the inspected State Party and the Technical Secretariat agres
that it is not needed, Thereafler, routing inspections will be conducted to verify
TI:m annial declarations are accurate and that no Schedule 1 chemicals are ar th;
sile. Verifiwalion will be parformed at the declaged plant sites wlich comprise
one o more plants thal prendueed, processed, o consomed during any of the
previous three calendar years or are anticipated 1o produce, process, of
conspme in the next year any declacable quanily of a Schedule 2 chemizal, ™2

The freguency and intensity of sohsequent inspections will e
determined according to: {1) e txicity of the scheduled chemizals and of end-
products produced with them, if any: (2) the cquantity of the scheduled
chemicals typically stored at the facility; (3) the quanlity of Feedstrck chemicals
for the scheduled chemicals tvpically stored at the facility; (4) e Facilite's
production capacity: amd (5} the capatality and convertibility for initiating
production, storage, and filling of loxic chumicals at the facility,'™  As with
Schedule 1 facilities, selection of particular Schedule 2 facilities for inspection
will be based on the risk to the CWC's object and purpose posed by the
relevanl chemicals, the facility’s characteristics, and the mawre of the serdvitics
carried out there, '™ A paricular facility will be selectad for inspection so as

121, T-"!:mrlsitcs declaved after this period shall Teceive an inidal inspection within one vear
after production, processing, or consnnplion 15 firss declared. M (16). )

122, Verification Anner, pt. VIL [BYLZ-(15), See $ 7.1.2.2 of this Manoal.,

125, 7 (18).
124, Rﬁ!!_a_n_[ing chamicals at a fucility, sk wssessment is based on:
. taxicity of the schednled cheinicals (precorsors or end-producis) handled there;
. ::ua.utrrj' of seheduled chemicals and thair feed stocks stoted at (e itz
a similariy of chemicals at the faciliy to Schedule [ chemicals, ey well wy their letaal
or incapacililiog properies: and
s whether the cheaivals can be used s precursors for the final stage of production

af a Schedule | chemical

The Iactors in decrmining risk related o the characterisies of O phint sie includa:

" Provesy aren characteristics such as production capacity , presemee of cquipment abls
o Bamlle highly toxic materials, enclozed or hooded process equipment, and
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to preclude prediction of exactly when it will be inspeeied, lmlijm facility shall
receive more than two toulice inspectons per calendal year,

‘I'he Teclmical Secretatiat musl notfy an inspecrsd Swte Party of an
inspection at least 48 hours hefore the nspection ream’s arrival at the in}spi:-:::l-::-:l
plant site,™  Furthermore, Qe nspection may nol last more than 94 hours
unless the mspectiom leam and the inspeeted Etaiz Parry agree woan
axtension. = The inspections will focus un the declared Schedule 2 plants)
within the declared plant site™  IF the inspection team reguests acCess ™

physical layoul; . .
persommel considerations, auch 28 hacigronnd and expiricnee

&

* vonsiskeney of sxtant secunity memsures with declared activides: ;

v location of faciligy, ¢.g.. iwldion ar prodinig o @ ooy insallation: )

* safety equipment and procedires, particwiarly those relared 1o proweesive clolbing,
decontamination sywipmer, nd contiminuion Geaiment;

b ase of converting the facily tor €W producrion, sorage, or {illing purpnses; and

L whedlser the facility is a dedicated multi-pupiose far:'jli_l_-,_-. ) .

‘The ek posed by the natwre of uelivities carred ot at the faeilily is determined by:

" wherther scheduled clemicais are prodused, processed, or consumed fhene; and

- which activilies nor related to declared Sebedule 2 chemicals actnally leke plaze at

the facility. . :
See penerdly Decigine:  Aniesmient of The Risk Pored by a Schedute 2 Facility To The
Miect and ﬁurp:.-ms af The Conveniici. ORCW Conference of the Slales Parties, 150 5085,
{Agendn Insm 47,13, Dec, Mo, C-1Thke: 30 {day 1997,
125, Fayification Aunex, pr. VI [(B20-(22)
126, I 0300,
127, K. (29}

125, The argas e e St Pary musr allow w be inspected may nelude:

L. arcas where Fred cheryizals {rpacmms) ave delivered or storeds

2. areas where manipulative provessss are perfovmed upon the reackus [rrinT
1o addition 1 the rewstion vessels:

3. fecd Tines from e aeas referred to in subparagaphs (1) oe (2} 0 the
reactinn vessels weetier with any associntsml valves, fow melers, Le.;

q the external aspest of the teaction vessels and ancillacy equipment;

5 Yizes frons e reactlon vessels leading bo fong or shor-term sloruge or o
eripment further processiug e declared Schedule 2 heuncals;

f, confrel equipment sssociued with any itema lsted above;

7. equipment aned weas for wasts and eithuent hamndhng; and

a. pquiprment and sreas for disposidon ol chemicals not ag w sperifiaion .

uy
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l:f:'u.ll..‘r parts af the plant site in order 1o clarify ambiguitics that arise during an
inspection, the inspected State Party must grant access in acoordance with the
fa:::i!ity agreciuent, or, in the absence ol a facility agreement, in accordance
with the rules of menaped access in a challenge inspection.™ [ conducting
verification activites, the inspection team must avoid undue intusion into the
State Parly's chemical activities and must strictly abserve the Director General's
inspection mandate.™  Finally, "[dfctailed procedures for the conduct of
inspections shall be developed for inclusion in an inspection manual by the
Technical Secretariat, laking into account guidelines to be considered and
approved by the Confersnce pursiant w0 Article VI, para. 21(5), "

8.1.3  Schedule 3 Facilities

. Each State Parly must subject to inspections declared Scheduls 3 plant
siles "which produced during the previous calendar year of are anticipaled to
produce in the next calendar year in excess of 200 twmes apgregate of any
Schedule 3 chemical above the declaration threshold of 30 tonmes, " Plant
sites wil} be randomly selected for inspecrion based on: (I} eonitable
geagraphical distribution of inspecrions; and (2) the information on the declared
plant sites available to the Technical Secretarial, related o the relevant
chemical, the characreristics of the plant site, and the nature of the activities
n_:‘.arried out there.  Flowever, no plant site shall teceive more than twa routine
mepections per year, and the combined mumber of outipe inspeciinns of
Schedule 3 facilities o be received by a State Party is lmited,'™

i 26).
129, Id. (25).

| 13U Verificarian Aunex, pd, 11, (E)(39). The inspection mandate "means the insuvedons
iszued by the Director-Greneral W the inspection teaw for the conduet af o particular
inspection,”  Verfoation Anne, pi. L, (14

131.__}_"er{,ﬁmﬁm: Amex, pl I, (E)E2). The inspeclion manual “means fie compilation
of addidpnal pracedures for e conduct of inspectious duvcloped by e Technical
Secreturial.”  Verifieation Annex, pL. L (130,

152, Veriffontion Amex, pr, VI, (B)(12).

133, [Tk combined nombe: of Inspections shall not excesd Giree plus 5 per cant of (e

el nnmiwer 4:-1' pJan:_sitcs declared By a State Pary under both this Par and Par IX of fhis
Annex, or 20 inspections, whishever of these bwo figures fs lowey " o, (123, (La).
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The Technical Secrearizt must notify 4 Stale Fergy of le nspection at
least 120 hours before the inspeelion leam oreives at the inspected plant site,
iaeility agreements are not required, the irspected State Party requests, ™
The inspection team may have azcess to records if the inspectors and the Slae
Party agree that such access will assist in verilying e absence of Schedule |
chemicals and the accuracy of declaralions. ™ Sampling and on-site analysis
may he undertaken o cheek for the absence of undeclared scheduled chemicals.

8.1.4 Other Chemical Praduction Facilitics

Fach Slate Parly must suzject fo inspection "other” chemical production
facilitics that produced by synthesis during the previons calendar vear more than
200 tlonues of unscheduled discrete organic chamicals. Tlanis will be randomly
chosen for inspection by the same criteria s Schedule 3 Tcilities, considaring
proposals bv Stares Parties. The freoueney of inspactions, the seope of access,
and the regoired nolification are e same as for Schedule 2 facilities,

8.2,  STATE ParTy IMPLEMERTATION (PTIONS: SELECTION AND
TREAIMENT OF INSPECTORS

This section discusses CWC requirements relating to the selection and
treanment of inspectors and how each Swte Pamy can wndertake s
responsibilitics as well as make necessary smanpements il antcipation of
inspections. 1o brief, cach State Parly sl

134, A (19 Areas e he inspected may inclode

(a} Arces where feml chermicaly (reocials) are delivered or sored;

i) Arens where manipnlatise processes are pecformed wpon the reactants
prios do addition to the meastim vesssl:

o Feed lines as appropriate from e arcas refermed o i subpuragrapl () oo

subparageaph (b} 1o the reaction vl weether with ooy assoecizled valves,

flow melers, e,

iy The cxlemal wypctof B reaction vessels and ancilfaty equipment;

(5] Liness from the reperion vissels teading to long- or $500-rm SIOERge of
te equipment further processine the declared Schedule 2 chemicals;

Li¥] Control equipment assecized with any of (e items wnder subparagropls
{a) by ek

() Equipment and ares for wasie and effleent wodling:

i) Equipmeni and arezs for disposiion of chemicals not upr to specifeatlor.

fe, (23

135, Yee i, (17) & 21),

o0
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L: participate in the CWC process wo desizoate inspeclons;

2. prowida vizas toall anrharized members of inspection wams;

3. meurpurale it nativmal law all relevant diplomaric privileges and
imananities;

i, inspect equipn:ent brought by the Inspection tzar and penoil aulborized
equipment (0 ACCOmMpany InSpeclors;

A dezignaie national peints of enry and faciliale mspecrors” eéntry and
safe conduct o de napection sile; il

a, arrange for and provide for the amenities necessary for (he mspection
TEam

In general, fulfillment of Mese ohligatioms will not raise comples legal
issues nor significantly intreds wpon riphts of privae citicens,  Ax discussed in
Chapter 2, each State Party nmust decide, consistent with its domestic law,
which administrative agency shonld be responsible for these tasks. Some
nations may assign all these tasks to the Nanonal Avthoritv while other nations
oy want W distribule e sioome varimiz ageneiza.

Besides assigning these tasks to an agency capable of carcying them oul,
implementation measures must harmerize CWE oblizations with existing
mabiona] law.  For cxanple, o implement diplomatic privileses may require
conforming existing Zaws covering diplomatic relations; permiming entry of
approved equipment may require accommodation with peoeral laws covering the
import and wansport of sensitive technology containing hazardous materials.

The following discuszsion cutlines the CWC oblisations relevant o
selection and treatmeeal of imspectors.  This discussion cannor speculate on
possible conflicts with existing rational law wor can i predict o efforts to
harmonize that Iaw with the CWC should best proceed. Tt is asswned that, with
a thorongh nnderstanding of the Convention’s obligations, the task of legally
implementing these obliputions will be strphtforeard,

126, The South African legizlation places all responstbilities relating ta verification on its
Natonol Aothorify. (5.4, Act 857, §6031), Uy contrast, the Kerean leplsiatan, while not
specifieally pssigning cecmin nspectimereliaed wsks do penicolar agensizs, anbcipac:
simperation hetween its Mational Authority ad "3 cenral adininisrative agency who i
charpe with facilides sehjeat to inspection.” (Ko, Che W, arn La03).

a1
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8.2.1 Designatdon of and Objection o Inspectors

Only designated inspeclors may perform verification activities,'™
Within 30 days after CWC entry into foree, he Technical Secretariar will
inform States Parties of the names, narionalities, ranks, and qualifications and
professional experisnce of proposed mepectors. Fach Stae Party nust promplly
peknowledpe receipt of the T8l and, within 20 days, wform ke Techniczl
Sceretariat of its acceptance of non-acceptance of each inspector. A listed
inspector will be deemed designated onless timely ohjection i3 received. A
declaration of non-scceptance may include the teasms for (e cojeclion. A
proposed fnspector may ol partcipate in verification activities anyrwhere under
& non-accepting State Party's jurisdiction or control.  The Techniczl Secretariar
will submil further proposals as necessary to supplemenr the original 1ist.

Aller mspeclors are desigoated, each State Pary may file with the
Technical Secretariat a writlen objection to a designation fhat will be elfective
30 days after receips by the Technical Secretarial. However, a State Parmy that
iz notified of an inspection may not remove any desipnated mspector on thal
team who displays appropriate credentinls.’® The Slale Parly must accept
enogh designeied fospectocs W allow for their availability and rottion. It in
the Director-General's opinion, the non-acceptance of propossd inspeciors
hinders the Techrical Secretariat’s duties, the Director-General muat refer the
izgue to the Fxecutve Conncil, Fimally, as amendments Lo the ispector lists
are neocssary of reguested, meplacement personnel will be designated in
accordance with the procedures for the initial list.

Ttar challenpe inspacrions, the Director-Cieneral must spectally destpmaie
inspectors from the list of those designated Tor rouline epections with doe
rogand o sclecling an fuspeclion l2am on as wide a geographical basis as

137, Thiz dizorssion alse spplics o inspetion wesistants, Provedores for e desigoation
of inspectors are comtained e Veriheadon Aeoex, pl ID (A=,

138, Virlmally every neton's legistadon poovides that inspectors. mnst possess and
appropiiadely display 2 certificats indicating ‘nspection powsn. Auaralis’s lepizlaion
provvices that an inspectoe wha fils wmproduce weiter proof of hisher ideani? for Insprotion
in not entitled 10 exercing any inspection powers. (A, I't 5, Dive 2, §23), The Canadism
lepislatipn mxes this idea a step torther by providing that the mongser shall issue w every
person who i3 & member of an mypection feam of the Techoical Secielarial & cerificae
iddenlifvag e person by oo aod Iodictog, (e pesson’s stims and anfhority th conduc
inspections in Canadd. (Can,, $3¢41).
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posstble. A national of the requesting State Parly or the inspected State Pary
cannot he a member of the inspection teqn,'™

4.2.2  Visas

Thirry days after acknowledging receipl of the inspectors list, each State
Party st provide moltiple entryfexit and/or Irmnsil visas to enghle sach
inspecior to enter and remam on its territory o cury oul imspecions.  Visas
miast be valid for at Teast two years, ™0

%.2.3 Privileges and Tnonmilics

Inspeciors and inspection chsarvers are to be accorded privileges amd
immuenities for the entire perivd Gey are on the inspected State Party’s territary,
and thereafter with respect to the exsrcise of their official functions. '™
Acconlingly, each State Party must enact appropriale measures, sither within
the context of existing law peotecting diplomals or as part of ity CWE
implementing legislation.'® The OWC enumerates privileges and bonmwmtics

139 Verlfiration dAneex, pt X, [BiL-(2),

1adh, Verfficanzie Aimex, oo 11, (BI010). The Bomanian kepisladon speclfically znthorizes
Qe Ministry of Dorelgn Affaics w confirme receipl of he list of inspeckars ard 1o ke
LECESEETY MGHSUTCS o provide appropriare visas, (Rommma, are, 400,

Pl KE0L1), {150 Alore with the inspected Stube Purly, o non-inspeoted S Pany onst
aczurd the nspecticn cam, as well i papers and conrespondence and samples and
ejuipuent, privibeges and imnunities when mansiting its tezcitony,

142, Tiwe Uniled Kingdem lepislation eontains ane of e most iu-depth provisions relatng
o the privilepes end mmuonitcs of inspectors.  Thc legislafion noles that members of
inspection teams and observers shall emoy the sams privilepes and imminities as ue enjuyed
b diplomatic agents in accocdaoce with the Aricles of the Yiemna Convention on Digleomliz
Reluions of 1961, Specifizzlly, fhe Uoiled Kingeom lepslaion reeogaizes that samples and
approved quipment carried by members of an losoecdon wem shall be inviolable and exempt
from custems Juies and that the priviisges and immenities sloll be eojoyed by inspestion
team mocbers aed observers atamy tioes when they are in the United Kiongdom i conmeedon
with careying out an inspection ur while they are in transit i or from the territory of another
mary 1o the Convention in couneclion with the careving our of an inspection theze, (11X,
§a7 The Mew Zealand lepislition mwore simply provides that the pre-exisiop Diplamaric
Privileges and Immuonities Acr 1968 (a5 insected by §26 of the New Zealand Muclear Tree
#one, Disaemanent, and Amms Contral Act 1987) shall e wnended o inelode a PIOvizion
ennfierning privileges and immuerities which are reqeired by the CWC @ persons whe will

93
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pursuant in the Vienma Convenrion on Diplomatic Relations™ to which
inspection personnel are eolillel, incloding:

1. innlahility of diplomatic agents -- no liabilicy for acrest or detenbion,
arwl treatment wich respect and prevention of any attack on his person,
freedom or dipnity;'™

2 inviolability of premises of diplomadc agents including an agent's
privae residence and the premises of the mission:™
i inviolability of papers aml correspondance of diplomatic agents; '

carry cut CWE verificaden inspections. (ML, PLoW 3§31 BEven siople: is e Malia
legrslation which provides that QPCW inspectors shall "enjoy such privileges and immuniies
as set our, 0 the [Verificotion Anoex] of the Conpvemtion,™ (Malta, $3¢23000%.

143, Viemna Convention oo Diplumatee Relwions, 18 April 1952, 23 1750 T, 3237,
T.TAS TE02, 500 11N, T 5, 95 heceimfer Yienna Congvenion on Diplomats Relations].

144, Arcle 29 of the Vienna Convenrion on Diplomatc Relations provides:
[tihe person of a diplomatic apent shall be inviolable. e slall por be
ligble to any form of arrest or detention. The receiving Stale shall teect
lofn waeille ue vespeel and shall tike all appeonsiate seps o prevent any
atmck on his person, Freedomw or digniy,

145, Agicle 30, § L, of the Vienna Coovention vo Diplomatic Reladons provides:

“[tjhe privag residence of a diplomatic sged mwst engoy the same
invialability and protection as the premizes of the mission. "

Vienma Convenlion co Diplomatic Relations, Ars 30, 9 1.
The inviolability of Qe premises of the mission zre defined in Aricle 22 of <hs

Vienna Comvention on Diplowsie Relations, which states:
Ii The premises of the missiou sholl be invieluble, The apens of te
recciving Stare may wol enter (aem, excepr with e comsent of the heed of
{he misvion,
I The receiving Smie (s under a special thity 1o take all appropsiale
steps 0 protscl U prenises of the mission apainst any mimesion or
ilamage and fo prevent coy disturbance of the peace of the misdan or
impairmacrt of ts dipnity.
il The premizes efthe mission, their forcislings uod olber property thercon
and ke means of transpert of the mizsion shall he immue from ssuech, regvisigon,
alaclmend ur exerudion,

146, Azcle 30, § 2, of the Vienns Convention on Diplomatic Relatinns provides fhat fhe
diplnmats "papers, correspondence, aud | . . |their] proporcy, shall . . enjoy nvinlabiling

o4
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L

mvinlability of smoples and approved equipment;

immunity of diplomatc agents in regard o efimingl jurisdiclion and
irmmmnity from civil and administrative jurisdiclion except in matters
rglating by privale novable property, succession, and any
professional or commercial activity outside official foncrions:™ and
exemption from dues and taxes, subject to certain exceplions, '

147, Acticle 31, 79 1, 2, and 3, ofthe Viema Ceavention on Diplomus Relaliuns siies:

L. A diptematic apent faall emioy mmunity from che crimined
jurisdietion of the recciving State. He shall also exjuy immueity Doom its
civil and adminisradye jursdiodon. except o he cose of:
{u)  renl action reiating o privare immeovahle properoy simated in
the dercilory of the recelving Stare, unless he holds it on behalt of the
sepding State for the purposes of the mission;
(hy an gelon relating o seeessston i which Uie Eploatic
agent is invodved 23 cxevulor, aduinistator. leir o legates a6 a
private person amd ol vu belall of the snding Smate;
) an action relsfing fo any professional or commercial
activity exercised by the diplomadc apent in the recciving Stale
eitside hig official fmoction.
2, A diplamaric agent is oot obliped o give evidenoe us o wiloess.
3. Mo measures of cxocvodon mey be faken i espect of ¢ diplomatic agent
exeepl tn the casey coudog wnder sub-pazagraph {a), (0), and (2} of paragraph 1 of
this Moicle, ad provided thar the measores concernad can be taken without
infringing the inviokahility of his person or af his resieace,

(42, Articlz 34 of the ¥ierna Canvendon co Diplomatic Rolations stais:

natinmal,

A diplvmatie ageat shall be exempt trom all dees apd tes, pecsonal or real,
repdonal or minizipal, exvepn

a. indircet taxes of 8 knd which are nozmaily incorporated in the price of
ooy O7 services;
b, dues ond mxes on private immovahle propery simared in te emitory: ef

he receiving State, unless he holis ivon behalf of the sending St for e prposes
of the mission;

£ eRale, succossion of inheritiove dudes levied by e receivicg Slate,
gubjecs o the provision of puregreph 4 of Azficls 30
d. ey and e on paivole come having its snumce in the receiving Stawe

and capital lxes oo ovestoients made in comnwersial nndertakings in the receiving

Starte;

e charges levied for specific services rendered;

f. regisiration, court or record fecs, morigage dues and stomp duty, with
respech o immovable property, sobeet wothe provisions of Artcle 23
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Twen privitepes nol eomiained nthe Vienng Coovention are also eatended o e
Ispection tea (13 exeoption from customs duties or related charges: and {2)
currency and exchange privilages,'"

§.2.4 Approved Eqoipment'™
The Verification Anmex, Part |, § 1 definzs approved cowpmenl as:

devices and instroments necessary for the performance of the
inspection team's dudes that have been cerfied by the
Technical Secretariat in accordance with regulations prepared
by thie Techpical Scerctariat pursuant io Part 11, paregraph 27
of e [Verification Aaex]. Such equipment may also refer to
the administrative supplies or recording materials that would be
used by the inspecrion team,

The Technizal Seoeretacal bas prepared a lslof approved equipment as
well as operatiooal requirememts and technical spzcifications governing the
equipment’s use, considering safety at all types of tacilities where the equipment
will likely be vsad.™ 'Uhis list must bz updated as appropriate and ratificd
by the Conference of States Tertes.

The inspected State Party may not restrict the inspection team bringing
approved equipment onto the inspection site.™®  However, thar State Party
may, in the presznce of inspectiom feam members al the point of enlry, nspecl
e cquipient Lo establish that it meets the description of approved equipment
for the partizular type of inspection.”™ To help the inspected Stae Party, the

149, Verjtoatan Amnex, pr. 11, 1IBM1 1k}

L5 Verfcaton Ainex, pt, L, 10027 H(30).

151. Lecivian: Lve ol Approved Eyeimment widh Qperationa! Bequareatends and Tectinical
Specyficativns, OPCW Confercoce of the Stotes Purties, st Sess CApenda Dlen 24, Doc.
Wo, C-LDec. T {May 1997

152, The German lepislation emphagizes that one f e insnectian eams riphts 8 10 "use
the equinment approved under the Convendan.” (Ger., art. 100LH2)).

153, In Romania, e escort eam "inspects, at the polot of enoy, the cquipment and the
insrruments brought o by the inspection team and aecepts of rejects them anthe basis of the
[ist izsuecd by the Orzanizadon and of the docoments atzehed.” (Momania, art. 3Hah).
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Techrical Secrotariat will attach documents and devices too anthenbicsle the

equipment’s desigaation and approval®' The inspected Stale Party may
exelude eguipment that does nat meet the deseripion of approved equipmant or
which lacks authentication documments and devices, The procedures aken at the
point of enry must be duly recorded in the inspection report. ** Facilicy
aprecments should have provisions relaring to the types of equipment that can
be exoected to be used during different lypes of inspections,'™

[f the inspection l=am must use equipment that is present al lie
inspection site but does not belong to the Technival Seerclarial, and it requests
permission from the inspected Seate Party Lo use such equipment, the inspected
Sizte Party must comply with the royuest o the extent possible. 1f, at the poinr
of exit, the Stame Party claims Dl the equipment has been modified or used for
purpases not necessary o fulfill the inspection’s objectives, the mspection e
anedl State Parly must atempt to resolve the matier through consultations; if
consnltations canmot reselve the matter, the cquipment must bz retain at the
poimt of exit under joint control or juint scal uctil the matter can be resolved in
the presenca of a representative of the Techniezl Secretariar. =

154. Tiv assist facility owners and operabors, the Anstealian lepislatdon provides dat the
Threctar of the Chemival Weapows Convention Office may, by wrinen instroment, certity thal
cquipment or maderivl i appuoved by the OPCW far use in relation to an pspelion. (Aust.,
', &, $85000 T Azgenting, the Mational Autoriny mey meques sulbonzation foc the antry
of the equipment acenmpanying the inspeetors itom U Federal Administiation of Prblic
Tnzoms nnder the Mindstey of Eeonomy and Public Works and Sorvines, (Arg., SHmi).

L5 Verification Aaner, pt. U, {CN273-128). The Confersnce of Stares Parties misc
develop pracedures for te inspeeted Stale Pacly o follow in insecting equipment. B2
02 Ses, Deciion: Frocedieres fer the hopection af Egalpmenr, i accordimee Wik
Part T, Parapraph 29 of the Yerftootion dnwer, OPCAW Conference of the Smates Pantics, 1st
Segs. tAgenda lwm 25, Aanwey, Doe, Mo, C-10ec. 7, hlay 1997), at T6.

155, QMW EXPCRT GROTP ON THSPRCTHIN PROCEDURES. SECRETARIAT BACKGROUND
PAPER: PRINCIMLES GOVERKTHNG THE SELECTION GF EQUIPMENT 0k ROUTINE I¥SMECTIONS,
EEV 1 (Feh, 1987), ar %% The Techmeal Secrewrial shedl cheose the eqnipment that s
specifically designed for the kind of tspection o be conducted. The Technical Sceretariat
will have custody of the cquipment wod will be in charpe of desiznatng, calivrating, and
approving the sqmprmenl, e most protect the equipiment apains unauhorizsd alteretiog.

157, Decision: Procedirey Jor the Tnspection of Rguipeent, apra aote 153, at 5.2,
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8.2.5 Enircy and Transit

£.2.5.1 Designating Points of Enoy'™

Within 30 daws after WL entry into force, each Staw Parly muost select
poitits of entry from which the mspeetion tean s reach sy nspection site in
12 hours:™¥ Onee selected, the Technical Secretariar must be so informed so
that it can provide the location of points of entry to all Srates Parties. A Stale
Party may change of its points of enry if it notifies the Technical Secretatiat,
a change will he effective 30 days herzafler w0 allow appropeiate notification
tor all Slaws Partizs, [If the Technical Secretariar considers that a State Party’s
existing or proposed points of entry 2re insufficient for fimaly inspections, it
must constlt with the State Parry concerned to resolve the prohlom.

B.2.5.2 Transit to Inspection Site™

The inspecnad State Party must ensnre the inspection leam's imioediale
enfry into i territory.  In adidition, it musl, & necessary, assist (e inspection
team in reazhing [he mspection site within 12 hours after arrival at the point of
citry.  Finally, the inspected State Party must do evervthing in its power
through an in-country escort or by other means o ensure the safe comduet of the
inspection eam and its equipment and supplies from its point of colry Lo the
inspection site(s),  If the Stae Tarty chooses w lave a representative
accompEny the mspection eany, il st so designate appropriate persons, '

138, Ferfication Awmex, pL 1L (1900210

159, Tn Axgenliva, G Motiong] Anthority shall *appeeve those 2pos © enter the national
tarritery where the inspectors appointed by the OPCW may ssrey our those inspections
provided for in the Oonvention. " Carg., 57

260, Verifioaon Amex, on 11, (D)35)-26),

141, Mamy nationz” legislation provide thad & repressnlative(s) accompany e spection
tenm and ohserve all verilicaion acivities, For expmole, the German lepislation notes that
‘epections shall e copdnsred only in the prezence of a {Genman) escom 12am, unless
olherwise pravided far by seanmory ordee.” (Ger,, am 910, Similarly, the United Kingdom
I=gislagion provides that authorisation. issoed by the Sveretary of State [or an mupection, dlall
have the ctffect of “wuthorising an mecvunloy escorl W aceompany the inspection team in
aceordunoee with the verificetion ancex, " (UK., §2300)0a}). The Japanese lemislation nates
that inspecticns can he zacried anly "undar anendance Sy a saff designaed by the Miniser
of Inferoational Trade and Indesy” Jagan, Che 5, are 30013 The New Zealand
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K.2.5.3 Else of Mon-Scheduled Afrcrafi'®

For inspections where timely (ravel is infeasible using commercial
atlcrats, an inspection i2am may need to use the Technical Secretiriat’s ajreraft.
Withiz 30 days after CWC eniry into force, each State Party must inform the
Technical Secretariar of the smnding diplomatic clearance mumber for non-
schedubed airerafi o manspord inspection leams and necessary equipment 0 and
from the rerritory of an inspection site. The routing for such aircraft to and
from the designated point of entry must be on established intertiational airways
az agreed 1o berween the State Partes and the Technical Sceretarial 2 the hass
for such diplomatic clesmance. The fnspected State Parly must also provide at
the poiot of entey: packing, secucity protection, servicing, and fuel as required
by the Techrical Secretariat for such aircraft. Further, such aircraft will not
be liable for landing fees, deparmre taxes, and similar charges. The OPCW
will zzimburse the inspectad Stale Party for costs incureed for fuel, secority
promction, and sarvicing of the non-scheduled aireraft,

When non-scheduled aircraft are used, the Technical Secretarian skall
provide to the inspected State Partv's Mational Authority, in a omely manner,
a flight plan for the aireraft rom the Tast prior airficld o Ge poiol of eoley.
The Might plan must inclode the standing diplomatic clearance rumber and the
appropriate notation identifying the aircraft as an inspection aireratt.  Within
three Jours betore the schedoled depariure of the inspection team from the last
airfie’d prior to entering The inspacied Stare Party’s airspace, the inspectad State
Parry must ansure that the flight plan is approveed so thar the inspection leam
mzy atrive at e point of entry within the estimated arrival tine, "™

logislatdon provides thar "in ordes w failitaie nspections an inwerostional mspeetor may be
avcomnpanied Ty an obsereer Tor the purposes of g edeel o paca, 12 of Act, X of he
W ey pecson sppoimied by the Misler of e Cron (wlio shall be responsibls o e
mlimindzteation of Mis Act) pmrsuant o his Aot (W2 P TV, 213,

162, Verjieatton Amee, plo 0T, (C)0233-(25).

163, The Beluus Begulodons for o Committee of Experts provide Gt "The Naboo)
Authority, in conjunction with the State Aviation Commites, shall ssee 8 permanent
diplomatic clearance number for the pon-schednled aireraft which manspocts the inspection
eam znd the equipment reqeired for te inzpection . . . and shall nodfy Gwe O panizaion of
the permanent diplomatic clearsnee nember for tuse mreratt,”  (Bel, egs, an, 120500, “The
Fonmanion Maticoal Aoty must troesiit oo e binisiy of Trausportalion - Deparmes
af Civil Aviation, the dam necessary for izming the standing diplometic clearanee number
. - [and] the necessary datz Tor appronal of the fiph: plan for non-schedulbed aremfr, owned
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K.Z.6  Amenities

CWC inspectors must be provided with o number of amenities during
their stay in the inspected Stae Party’s  territesy.  ‘These  inchodes
| commumication means, IErpreETon services, working space, lodging, meals,
and medival cure™ Addifonadly, dwe fnspeetion leam oust be allowed o
comricale wids e hezdguarters of the Techuical Secretariacusing their owr,
approved commmanications equipment.  The inspection leam may wse its own
wo-way svsienl of zadio comomunicarion between perzonnel pamolling the
perimeter and other members of the nspeetion. team ™ Whother Qe Slae
Parly must ilsz Il provide these amenities or most delegare their provision 1o the
person responsible for the inspected site is left w the Siate Party's
diseration, '™ 'The inspacred State Party will be raimbursed by the QPCW for
the costs incorrad for the amenities provided to the mapection weam. "

or churter by the Degansstion, ” (Rowaonda, at, 330, (dy)
Lae, Feriftcation Ameex, pr. 11, (207300,

LG5, &, {E}€4y. The Bomanian egiskation specifically provides that the "Ministry of
Communications shall anthorise the inspection team m atilise the wlecommunications owned
b the Clrpanisation o sommmunicate with twe Organization or other members of the inspection
team. [(Romania, arr. 435

1. In South Adisa, the person wio 1 1o conimol of te mspeclion sibe mosl “provices
gntmdies for the wse of the wspeclors . . duriog inspection of de nspection sile, inciuding,
a5 appropgiate, patking, traagportation within the primeter of the site, commnnications
s, safe and secure working space, #nd secure storape spaoe for the approved equiprent
af the inspecdon team."  {5.A. Repe, FA09MdA).  Similarly, the Cerman legizlation
specifically deleganes 1o & represcntitys of the facility 1o be ingpeeted the nood:seredonany
duty fo make avileble wo b inspecin em ., L conrnunceions e, working space
with gonnestions o elselre maing, md pecesuey means of aospocl willie (e Geilily®
[Ger ., acl. LL{3Y.

167 Some mations pravide that facility owners of operators will he reimbursed iF they
provide amenites w inspeciacs.  The United Kinpdom sgislation notes tiat te " Secreary
af Srate may reimburse any seesea ic respect of expendimrs incurred in connectdan with a
routinge inspeedon, o challenge inspecdon, or sn assisinee mspection,” (UK., 828) The
Crormen legislulion unigeely arovides s Fwility wanscs oo opezalors ean file applications
for the rsmod of expenees arizing from the condnar of inspections with the Federal Fapont
Conrmnl Office whick will then st the applications o the OPCW. (Ger., an. B{3)).
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CONCLISINNS

The CWC provisions concerning routing inspections a7 oxiensive and
complex, varying on the type of facility being inspected,  Tn onder for Qs
inspeetions Lo proceed effectively, each State Party nnst uncermke six tasks
reparding the selection and weatment of inspectors: (1) approve inspecrors; {23
provide visas; (3) extend diplomatic privileges and inunnnities te inspectors; (4)
itspect equipment brought by inspectars and permit autherzed couipment 6
arcompany inspectors; (3 designate natonal poins of enry aad Cacilitate
inspectors’ sale ransil o the inspection site; and (6] arrange for and provide
necessary amanities for fhe inspection team.  Fulfillment of these oblizations
shovld not raise cornplex lepal issues; States Parties have many implementarion
options that can help make CWUT inspections consistent with national Law.

1M



CHAPTER 9

ROUTINE INSPECTIONS IT --

ACCESS TO FACILITIES AND
CONDUCT OF INSPECTIONS

CWC verification inspections nniquely loeos on facilities that, in moat
nations, are privately owned. This fact is legally significant. Weapons conteol
inzpections that focus on govertment-nwned facilities, even if intrusive, do not
tmplicae the basic legal protections thar most societies afford to citizens zul
privale property, such as the rights of privacy and dus process of law. The
CWC is the first multilateral weapons control agreement that requires widescale
inspection of privately-uwmed stes and thus is the firs: agreement demanding
that artentior. be paid to the legal righrs of tose sites’ owners and personnel,

This Chapter carries forward the previous Chaprer's discussion of
routine inspections without tepearing its description of the purposes and
characteristics of CWC impectons. This Chapter focuses on e Tegal steps
TMCCCREATY t0 ensure that inspeclors may gain access o inspectable private
Facilities and, once there, mey carmy out theic C WC-reruired duties, Analogous
issues pertaining lo challenpe inspections will be discussed in the next Chapter.

2.1 CHARACTERISTICS OF INAPECTIONS

The inspection tzam’s activites are governcd by the CWC, rules
established by the Divector-General, and tacility agreements concluded betwsen
State Parties and the OPCW.'"™ Further, the inspection team mnust strictly
adhere W and may not exceed the inspeclion mandare issued by the Director-
General, Also, [he inspection want's activities wmust be conducied to ensure
timely and effective dischargz of its functions and the least possible

183, Yerifivarion Aimer, pt. 11, (E)(38)1-(42). Taking into sceonnt the meidebings developed
and approved by Ui Conferenee of State Parties, e Technieal Scezctariat muse develop
detailed proceduces lfor condeetdag Espections o be incloded i die inspection manual,

102

CH, 8 - ROUTINE INSPECIIONS {1 ACCESS T FACHITIES

incnnveniznce or distirbance to the nspected Stte Parly and the facibiy. Tha
insmeclion wam mus nob operate The fecility 2nd must avoid wooecsssary
interfersnce or delay o e faciliy's tparation or affacting its safety.

The smspected Stae Party may request thal s represcriatives
accompany e mxpeetion icam whila it performs s duties on the tecritory of
ar inspected Stakz Party oo Hosl Stalc. Alse, the inspected State Parte may
observe all verification activities cacried oul by the inspection eam '™
Furher, i may request and receive copies of the informmtion and das the
Technical Secretirizl gathers ahint inspected facilicedies), Hu:rwe-..'ef, [hese
activities may not delay or ofhizrwise hinder the inspaction tea

A State Party mnst try 1o ensure that inspections al laeilities under ity
juristdiction or contral that are located in the tersitary of a nen-State Parly can
be carried owl, and must ensurs aceeprance by the Host State of designated
inspectors and inspection assistants, Cuooversely, if the facilities are located on
the territory of a State Party, Tt are under (e jumisdiction or control of 2 non-
Stare Party, the Stare Party must take all necessary measurcs io cnsure that
inspections af such Tacilities can be carcied our, ™

1.1 Notilication

The UWC specifies ar least 24 howrs uolice [or inspections of a
Schedule | lacility, including the single small-scale facillity.™ For
inspections of Schedule 2 facilitics, te mapecied State Party must be notified
ar least 48 hours before the inspection team arrives at the site.’  Inspections
of Schedole 3 facilities, as well as "other" chemnical production facilitizs,
require Uil dee mapecred State Party be potified at least 120 hours before the
inspection team svrives al the inspection sire, ™

163, [, (EI=0-(500,

L7 el 00200 Thay obligalion éocs not apply where the Fcilities nr areas soughl @ be
insperted are those of the Smte Pary. KL

171 Virificaion Auner, pl IO, (01T,
LT2, Verfffeation Annex, pto VI (B3,
173, Vergieation dmmes, pt, VI, (330250 pr. Ix (000215,
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Natice nanst provide information concerning: (1) tvpe of inspection; (2]
point of eniry o be usel; {33 dare awd eatimated time of areival ar the point of
entrv; [4) means of arrival al e peind of colry; (3) sile o be inspeeted; (6)
names of imspectars and mspection assistants; and (7) I approoriate, alrerafl
clearanee for spacial fliphis, ‘The inspected Siate Party must acknowledge
nntificalion within an hoar of eeeiving in

9.1.2 Pre-Tuspection Bricfing™

Al the zite aned hefore the start of the mspection, faciliny representarives,
using maps and other approgriate docunwedion, most brie the inspeeton team
on the facility, the activities camried oot there, safely measures, and
administrative and Iogistic armnpgements necessary for the inspection.  This
bricling oy mol exceed three o,

».1.} Inspectable Trems'™

The mspueeicd Siate Pery may nor chooss the items fo be inspectad; the
inspection team miy inspeet decunwentalion and records 1L deems relevant o the
conduct of its mission. If the inspeclion weam considers il necessary, il may
request the facility's designared representative to have a particular operation
carnied cul i the cxent possible.

174, Int the case of an inspection of a facliy of 2 Stk Panly Iocaled oo tie ferritory of
anothier Sme Marry, bath Stare Parties shall be simultaneoisly noadfed in accordance wity the
above proceidures. Verficaton Amer, pr. 1L (D024),

195, "Upon axrival al the mepevtion sile ged belone the commeagement of the inspection,
the inspecrion tean shill e Briefed by cility represealnlives, with the aid of maps 2nd olher
dncumentation 25 appropriate, on the Beility, e activites coried out e, salely measures,
and adminisiradve and ather lagiztc arrangements necessary for e inspection. i
Fed. (ERET.

176, id. (E)40), (451, & (47
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9.1.4 Interviews al Personocl™

The inspected Smte Party must allow the inspeclors o interview any
Facility personnel in the presence of imspected Slae Party’s representatives ror
the purpose of esmahlishing facts necessary to the inspection. The nspected
Statz Party may chject w questions posed to the facility personmel il those
yueslions are desmed irrelevant,

».1.5 Photographs™

Inspectors may demang to have photographs taken by representatives of
the nspected State Parsy or of the inspected Facility and shall determine whether
photagraphs conform o those rogquesied.  The [nspected State Party aned
inspection tzam will cach retain one copy of every photograph,

01,6 Sampling

The imspected State Party must allow sampling to be performed at the
inspected faciliy; i requestsd by the inspection feam, its agenis musl lake
sumples in the presence of mepectors.™ The inspection team may perform
on-sitz analvsis of samples using its approved equipment,'™ At the request
of the inspaction team, the mspecied Siate Pary, in accordance with agreed

177, K4, (161, IF the head of e inspecdon team objects and siales e question's
relevince, e gquesrion will ne provided nowritop o e inspeeled Suoe Pacty for eeply, The
fnspection team may o sny refusal 1o permil inderviews oo (ooallow questons © Do
answerad and amy sxplanadons given i ol pace of e inspeetion report that deals with the
eooperation of (e imspecisd State Parly.

178, M. (EN48). The imypectsd Suwoe Parry rmst make available the capabilivy to faky
instamt developneal phologoaphic prints.  The inspection wcam will determmie wietie
Fhimography conform to their request; <F mot, the inspected State Parly may be requiced o
luke 1epent phomopraphs.

179, K. (EW52). The inspection team may take the ssmples i e uspectad Stole Parry
ar o representative of the inspected Saeilily so agres i advance.

140, K2 (E)5%. Where possible, anabysis of smples mosd be performed on-site. M. 1f
the inspection team decms it necessary, il ost transtel sampies for analysis ofi-sine &t
labarataries desipnated by the OPCW. &L (EWS5). The Director-Gensral has the primary
rezponsikility for the secucity, inteprity, and presscvation of samples and for ensering Ui
(e confdemislity of samples lronsferred for anzlysis nff-sie s proeeted, £, (E)36).
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procedures, shall provide assistance for on-sile amalysis of swoples,  The
inspection team or inspeced Stak: Parly may reguest at (he appropriatz oo site
analysis be performed inits presence. The inspected State Parry has the ripht
to retain portions of all samples taken or w take doplicat: samples. '™

9.1.7 Safely and Enviromoental Protection'™

A State Party must "assizn the highest priovity fo ensuning the safely of
people and to protecting the emvironmernt” during the implementation of ils
CW abligations.  Tnspection teams must alse ohserve sulety regulations
estahlished at the mapecion siic.

2.1.8  Addressing Ambiguities

The inspectors may "request clarilication™ as may be necessary to
remove any anbiguities arising during an inspection.'™  This mechanism can
grant inspectors acces: within te comtexr of a routine inspection, withoul
having to resart to a challenge inspection, w buildings er stcuctures at the plant
gite that would not snherwise be opened for verification.  Such reguests must
b made prowptly deough the inspected State Party's represeatative who st
provide the inspection wam wita clarification,

181, I, {EH5354).

1820 Art, VIL 93, Verpfenfeorr Anner, po I (EW43 For o discussion of the
eovironmemal Enplicabions of munpling dutiog nspections, see Pecddon Procedurds
Cetcerning e Sbermeminhion of ety Begiivesanfs for Aciivitizg of lupectors and
fngpection Asristunts, in Accotdance Wit e Requirsments of Pare 80 Paragrapi 43 of the
Verifiction Aunes, OPCE Conference of the States Pardzs, 1aSeas. (Apcnda hem 263, oo,
o CoDTec, B (Wav 19670 a0 § 5.3.20). The OPCW has siressed Gl the mapecled Stooe
Party has the right 1o ensues eomplimze by inspectors with all ool beallh ool safely
requirerments, Iaspootions shall be preceded by preparaton aud odoption of o sriten health
and safety plan meluding @ provsion e cowplisones with required OPCW and nationzl
regpubations . Dhecisions o B need 1o inzlede health 2nd safety pecgonnel and cquipment oo
the fnspection will Be hased an fe nype of inspecdon and the fasifin’s lecaton,

183, Verffiraion Annex, pro 11 {TW31) This mechanism “emerged mather lae o U
negotiatinns as a compromize berveen these Stars who wanied o [mis the inspec i o e
declzred Schedule 2 plant ondy, and Cwose whe waoted (o avoid o silsition i which an
inspecton would, st larger abead sites. bave 1 jamp from istind o island” clasing its eyes
P the rest, Im Gact the major maet, of the plant sins,” Wasme KrorescH & Ravs Thaer,
A COMMENTARY OR THE CHECAL WEARING CDMvERL (1954). at 443, n. 34,
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If the lnspection wsm requests access (o ather parts of the facility ot
covered by the facility agreement (discussed o seelion 92,2 1), access to these
arias MUST he pranted according to & clasification procedure which ohlipares the
inspected Slatc Party m pravide the mspection team with enough mlformation
to clarify the anbiguity."™ 15 yuestions relating to an object or a2 building
located within the inspection site are nal resulved, the ohjecr or building must'.
if reguested, be photographed for the purpose of clarifying its namre and
functivn.  If the ambigoty cannot be resolved during the inspection, the
inspeciors will lnuredistely wouily the Technical Seczerariar,

In additicn to these specific measures, all CWE States Parties must,
under Arrizle VII, paragragh 7 "cooperate with the Organization in the exerciss
ol all ils functioms and in particular to provids assistnee o the Technizal
Secretarial." Because the Technical Secretarizt is entrusted with carrying oot
the CWC's verification measures,"™ States Parties must assist the Techuical
Secretariat m verifying compliance, which could presumahly include-providing
eeess b areas of declared facilies thar raise wnbiguitics.

2.1.% Debricfing'™

Within 24 hours after completing an jospection, the inspected Stare
Parly and the personnel responsible for the inspection sile must meet with the
inspection leam Lo review the team’s preliminary findings and o clarify any
ambiguities. The inspection leam will provide it preliminary findings w the
]'n-‘i]’)ﬂﬂ!f!d Srate Party in standardized written funm and signad by the head of the
wspeelion team, This docoment will include a list of any samples taken, copies
of written informaton and dera sathered, and other material o be ken aff-site,
A representative of the inspecied State Party muost countersign the preliminary
findings 1o demonstrate that he/she Las nolice of the contents.

184, Venificarion dnniex, pt. VIL (BR23) explicidy invokes pr. 1T, (E3Si).
185. CWIC, art. VITI, ] 37,
186, Verification damer, pl. I (EHED),
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9.1.10 Ending the Inspection'™

The mspeetion may be calended by agreement with the cepresenrafives
ol the nspected Stave Party.  The inspected Stare Party or the Host Stz can
require the inspection team o lzave its erritory anee (he epeclion wan Las
completed the post-imspection activilies.

9.1.11 Reports™

Within 1] days afier e inspecton, e inspectors will prepare and
daliver to the inspected State Pargy a confidential final factoal report an the
actvities conducted by the inspection team and on their findings of facts on
W complionce,  Also, the report will provids informanon =3 o how the
inspected State Party cooperated with the inspection team.  Finally, difTzring
observations made by inspecion may be atlached w the eport,

The inspected State Parmy may make writen comments on the oporls’
findings which will be snnesed to rthe reporr. The final mwporl with e
inspected State Parmy's ammexed comments will be submitted e the Director-
Ceneral within 30 days aller the inspection. The Director-Genersl will coafront
the inspected State Party if the report contains any uncertainties or should their
cooperation with the inspectors not mest the standand requircments. Faally,
the Director-General will immediately inform the Exveouive Couneil T the
unceriainties cannot he resolved or 0 e Dacts sugeest that the inspected State
Party has ool et iy CWC obligations,

a2 BrATE PARTY IMPEEMENTATION OPTIONS: GAINING ACCESS To
INSPECT FACILITIES

Several aspects of Inspections may require thal the Stale Pamy b
empowered and prepared to nnertke activitics amd o reguire oo enabls others
o undertake acrivities. This section olfers peidance to determine whick types
of inspection procedures way equire domestic implementation.  Bssentally,
there are feur tvpes of functions that may relate [0 an inspecied Srtate Party
during Inspections:

18T, M, GOR(EL)
188, ff, (G)62)-(650
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1. Many imspection provisions grant the inspection team certain powers to
comduel getivities 2l a privately-oened faciliny within a State Party; the
State Paryy must ensure that OPOW will be able fo excroise tese
powers without conflicting with the lagal rights of facilily owoers or
personnel,

2. Severnl inspection provisions describe tasks that the State Party ilsell
must perform.

A lhird set of inspection provisions describe rtasks thar shoold be
performed by owners and operators of mapected TaciliGes or faciliy
persannel. ‘These tasks could reqmre implementing measuces to extend
a State Party’s CWC ohligations o privae persons.

L]

4, Finally, the CWC requirement thet States Parties protect public salety
and the environment in carrying our all CWE acivitics means that
national implementing measnres shonld he developed o claify this

equirement in the context of domestic environmaoial las.

0.2.1 Harmonizing Inspections with Lirizens' Riphts

As discussad, the CWOC authorizes die lspection team o carry ol
mumerons activitics.  Taopal issues potectially avise from e fact that CWC
inspectioms at chemical facilities inlroduce an adéitional level of government
intrusion into private commercial activipy which could imminge on rights of
privacy. The right to privacy is universally acknowledped.”™ Vinually cvery
uation®s laws explicitly protect the rightto privacy by comstilulions] expression,
through stantory provisions, or judgs-made law,

Under the CWC, inspections must proceed regandless of zny povacy
objections from the facility owner, operarer, or personnel. Claims that a State

169, This right appears o the Buropezn Comee ntion an Haman Rights, te leer-American
Huroan Bights system, the United Mations Mernns and Standands, and the Africm Charler oo
Human and Peoples’ Rights. Article 12 of the Uniled Fadons Urdversal Declaation of
Human Rights provides: "[Ne one shall be subjeel W achilrery inferleraues with Iis privacy,
family. bome or correspondence, ool do allacks vpon bis honor and tepotation.”  Similarly,
Artiele 1F of the Jutermationn] Covenant on ©Ondl and PoFocal Righes provides: "MNo one
shull Le sabjected o arhifrary or unlawful interference wih hiz prvecy, lamily, home o
coriespondence, nor to unfawful atacks of kis honor and reputation.”
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Party is hiding behind its protections of individuz] nghts morder o Lipnie O
verifcation could undermane confidence in e CWC enforcement zegime, Dot
il CWC inspections are authorized W proceed without respecting citizens’ logzl
rights, the Stare Party may find iself in the exzamely awkward posilion of
violating its vwn law in order to comply with its international obligations. Even
warse, Inosome natons, a covtt pay imtercede on belall of a complaining
citiwen and order that the inspactiom be harred,

Thix secton asserts that while potenrial conflicls belween the CWEC
inspection regime and the legal rights of eitizens ceserve secious attention, ach
Stale Party can and should siccessfully resolve those conflicts by devising
procedures for CWC inspeclions that enable inspecrors 1o fulfill their mission
with respact for the rplis of citizens,

Tle starting pednt is the recopmidon dat, o Contrast 1o homes,
comumercizl entities receive anby those cghis and freedoms the Stare hesfnes.
In pearly all nafions, cnlrepreneurial activigy i a privilege rather than an
entitlement: enterprises are regelated both according to their type ol activily and
10 their curpurale status, As Tlegal persons,” these entilies may bz entitled 10
lepal protections, but no nation grams ungualified or unlimited rights and
Meedoms © comercial entitics,  Administrative inspections of commereial
facilities are a normal and integral aspect of regulation. Tor example, industries
that polinre or that handle hazardous substances ere often subject W regulation
and inspeetion. Typically, industries related to arms production and defense are
snhject Lo inspactions.

Most natons” Jaws thal cmpaser agsicies to conduct adminismative
inspections of commercial entilies set forth the conditions and procedures hal
inspectors must ohserve — especially if the siphts af mspecless mny he
transpressed. These laws seek to balance the need Lo adwinisteatively inspect
eommerzial facilicies with the peed to respoet Qe legal dghes of those facilites”
pwners and personnel,  Simificantly, "administrative” inspectons  arc
distinguished from "cruminal® or "judicial” ingpections.  Criminal or judiciz]
inspections are mlended (o investigate criminal activity; hocause of the sarious
irplications of that purpose, criminal inspections are sricdy regulaed and
enrail numerous prerequisites. such as a showing of "probable cause,” before
the scarch may proceed. By eontrast, adiministadive Inspections are meant 1o
verify compliance with and prevent violations of administrative regulations; they
are subject to few Testrictions and most satisty few procedural preteguisites.

LG
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Adminisirative inspeelions ane narrower; Jess inimsive and pose less of
o Lireal 1o privacy interests. For exminple, whereas & search to seize erimimal
evidence generally encompasses both a place snd the contents of personal areas
isuch as the insides of drawers, bricicases, @nd personal clothing),
administrative searches are limitad to physical enfry of & site o examine
whalever the mspoector can phanly see. Bince admimizsranve mspections do not
conparably interfere wilh the rights of iudvideals, evidence can be eallected
from a repnlated facility without the formal crimival process of oblaiving
consent in advance, or, in the absence of consent, obtaining & search warrane.,
When adminisirative regulations require a search warrant or other form of
pennission, il is mweh easier Lo obain Oan i e erininal conexd.

The following material suggesis options for implementing measares o
ensure that CWUO inspections will be legally viewed as administrative
inspeetions, Uwrehy endhbng the mspecion wam io accomplish its mission
while respecting legal rights of private citizens in aceord with a2 Stale Parly's
domestic law.'™ Such measures might provide notice of inspections to those
whao will be inspected, empower povernment officials 1o obtain search warrants
where appropriatz, compel the owners of mapected tacilities ro granf access o
CWC inspectors, and limis the discretion of inspecled States Parlics’ ohservers.

9.2.1.1 Nuotification 2nd Timing Regnirements

OPCW inepectoms will give advance notice o tepresentatives of the
State Party, bul oot nscessarily to e owner or operator of |he inspected
facility. This may present a legal problem in nations having resulations et
explicily require that notice of &n inspection e afforded 1o the property owoer
sy that the owner may have an opportondty (o be present during the inspection.
Therefore, nationz| implementing measures shonld notity facility owners tha

1), Sipmificantly, manmy owdons specifically prowide thar maticnal administrators may
vondiuet sepurale compling s inspecetiomny, sopplementmg the internztiondl inspeedons requinad
by e CWC. For exunple, e Awstabion legislabon auiherizes national inspecticns for
compliance purposes; powers of national inspectors e shoila: o Gaee ol inlernstionsl
inspectors. (Aust., Pro 4, Div. 13, Similerly, the lapanese legislation pzovides al, withinz
the cxem necessary for the implementation of the natdonal law of lapan pertaining o
ehemical weapons prohibition and regulation, natonal staff members of the Ministy of
Duterumtonal Trade and Indwsory muy socess facilices snd conduct inspections. (Japan, Ch
G, art, 33} See wiso Findawd, Kovea, Fomads, Seiteerland, and the Umited Kingdom.
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access may be demanded at siles powentially subject o inspection.'™  Facilities
showild be nntificd of the purposes of ao imspection and the legal authority under
wihuch they will be conducted.™  Sulficient nolive will allow e facility o
prepace for the inspection,

In addition, the CWC does not explcitly limit the trme or day that an
inspeclion way proceed. Yet, somne pations restict e dining of inspectivng
daytime or o periods when the facility s otherwise in operation.  Again,
implementing measeres could mitigate a potential legal problem either by
purnting Iacilities on notice that 3 CWC ingpection corld oceur at any time or by
gpecifying thar CWC inspectars may visil 2 zitz only when domestic law
authorizes them lo be there,

5.2.1.2 Gaining  Access with Search Warrants;
Consent from Government Licensees

lr most nations, goverwment apents may pain aceess o privately-owned
facilities only under specified conditions — often ooly with weritten permission
in the form of a "search wastant,” bazed om soraz evidence or reasonable
suspicion that a violation may be present and specifying how the search iz
proceed, To some nations, o frdical scarch warrant or order is reguired for an
inspection to proceed. If an inspection is avtempted withowt a search warrane,
a facility owner may refuse access. Other rations only require a search warrant
issned by a non-judicial (usnally administrative) body. In still others, 2 search

19]. Some sations” inplememing legislation prorides du cceess my be demonded. For
example, Mew Zealand s lepislotion puls Tsility owners analan thal they bave an obligation
o permit access by niernarional inepectars by provddine that "every person mnst perinit an
intermational inspecor wr enter any place in Wew Fealand, which is subjsct to the verification
mieasures peovided for in the Chemical Weapors Onnventon." (M7 PL TV, §15(30) See
afeo Canada, Geormany,

122, The Korean lepislation provides that the Ministe: of Toreimn AfTairs, once nodfied
of (e nypecbon plan by the OPCYW, shall podfy the facility withour delay. (Borea, Ch. WV,
erl. 15(1).

1535, Some nutuns specilically Gmit the dmes dening which inspecticns may be conducied.
For example, the Geiemo lepslaion pivey dee ospecton wesm the mght (0 enier and
mspection locations and premises "durivg regulac Lusines: and wocking bowrs,®  The
|egislation does note, however, that inspections can ocoor cutsids nonmsl bosiness louwes if
necesary oo prevent imminent danger to law and onder” [Ger, arn SO0,
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warrant is required only in limited circomstances, or is generally required ot
suhject to numereus exceptions. In a few nations, the requirciment of 2 search
warranl can be avoided if the inspected parny has notice and the opportunity w
refuse the inspection:

The CW( does not expressly recognize this legal requirement. A State
Parly that limils CWC inspections, by requiring that a search warrant be
obtained, risks impeding CWC verifoation. ™ A search wazrant requirement
could impermmissibly delay icspectors or resull in Hmitations on the scope of
inspections that are inconsistent with the CWC. In uaticns where o mapisitale
or udicial officer izsues search warrants,'™ denial of a warrant for o CWC
imspection could lead to accusations that a Stare Party is hiding bezhind its
protections of individual rights in onler to limer CWO veritication, thereby
undermining mumal confidence in CWC enforecinenl.

Tf, unider national law. szarch warrants for inspections may be obtained
wilhiout unduly risking denial or judicially-imposed lmitatons inconsistent with
the CWC, then govermnental authoritics shonld be empowered fo procure such
warrants, No problem is raised if a search warranl can he obtamed withour
delay and consistent with CWC obligations. Howevet, if a magistrale might,
[ur whalever reason, deny permission tor an inspection and thereby possibly
interfers with the State Parly's ¢iforts to meet its CWO veritication ohligations,
then a legal aleernative to the search warmnl pocedure should be found.

In some national legal systems, government contractors and licensees
may be required to consent o CW varification activities as a conditdon of any

184 Many natians requoine that sech warrants be secared and provide for thesn in thair
CWC implementing legislation, Warrants we typically tisued U 3 magismare reasonakly
belicves they are necessacy and that an inspection is propsr. See: Australie (hasl, 't 3,
Dav. 40y Canada (Can., §15k Mew Zealand (NLZ, Pr TV, §23) med Uniled Kingdom
(LK. 289030200,

195, Mlosl mulivns tal iochele 2 provision elatng to warrants ie its legislarion notes that
foee woranls east e smued by oo magistrate of ether fndicial officer. See: Australia f(issued
by a "mapigtrate"y (Avst, Pro5, Div. 4, §50020: Cunnda {justioe” may Issoed (Can., §1502;
Mew Zealand (fetued by a "District Conrt Todge, duly aobarised Jusdee ™) (8.2, T TV
Unired Kinpdom (iesied hy a “jostee of the peace") (UKL, §2911a). Hiw ree Bomania
tinspectors arc granted access by a permit isced by the President of the Nalicnal Auhority
o the esconl team that will accampany shem) (Romania, act, 465
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